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DEFENDANT-APPELLEE’S RULE 26.1 
CORPORATE DISCLOSURE STATEMENT

 Defendant-appellee Sandipan Chowdhury is a natural person. As such, a

corporate disclosure statement is not required. Fed.R.App.P. 26.1(a).
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JURISDICTIONAL STATEMENT

 John Steele (“Steele”), Paul Hansmeier (“Hansmeier”) and Paul Duffy 

(“Duffy”) brought this action as their alter ego AF Holdings, LLC (“AF”) alleging 

copyright infringement, civil conspiracy and negligence against Sandipan 

Chowdhury (“Chowdhury”). Appendix (“Appx.”) 1-14. The district court had 

subject matter jurisdiction over the copyright claims pursuant to 28 U.S.C. §§ 1331 

and 1338(a) and over the state claims pursuant to 28 U.S.C. § 1367(a). Chowdhury 

brought counterclaims seeking a declaratory judgment of non-infringement, for 

abuse of process, for copyright misuse, and under Massachusetts General Laws, 

Chapter 93A (“Chapter 93A”). Appx. 25-34. The district court had subject matter 

jurisdiction over his declaratory judgment counterclaim pursuant to 28 U.S.C. §§ 

1331, 1338(a) and 2201(a), his copyright misuse counterclaim pursuant to 28 

U.S.C. §§ 1331 and 1338(a), and all counterclaims pursuant to 28 U.S.C. § 1367, 

as they formed part of the same case or controversy as AF’s claims. Appx. 25.

 AF moved to dismiss its claims. Docket Entry (“D.E.”) 18; Appx. 44. On 

September 30, 2013, the district court entered default judgment against AF without 

opposition. Appx. 53. On October 22, 2013, the district court re-entered judgment 

jointly and severally against AF and its aliases: attorneys Steele, Hansmeier, and 

Duffy, their firm Prenda Law, Inc., and paralegal Mark Lutz. Appx. 57-58. 

AF submitted to the district court’s personal jurisdiction by bringing this 

action. Adam v. Saenger, 303 U.S. 59, 67-68 (1938); General Contracting & 

1
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Trading Co v. Interpole, Inc., 940 F.2d 20, 22 (1st Cir. 1991). AF’s aliases, 

including Steele, Hansmeier and Duffy, were also subject to personal jurisdiction, 

having brought this suit through their alter ego AF. Int’l Envtl. Mgmt., Inc. v. 

Envirotron, Inc., 724 F. Supp. 2d 230, 238 (D. Mass. 2010).

 Steele and Hansmeier filed motions to set aside the default judgment, and 

Duffy asked the district court to vacate the judgment. Appx. 59-60, 73-74, 87-97. 

The district court denied their motions on December 3, 2013. Addendum. They 

filed a joint notice appealing the denial on December 17, 2013. Appx. 119-121. 

 This court has jurisdiction over the appeal pursuant to 28 U.S.C. § 1291.

2
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STATEMENT OF THE ISSUES

1. Whether, after default judgment against the plaintiff, the district court’s 

denial of motions to set aside the judgment entered jointly and severally 

against the plaintiff and its de facto owners is void, where the plaintiff and 

its owners are functionally one and the same. 

 Standard of review: The denial of a motion for relief from judgment 

pursuant to Fed. R. Civ. P. 60(b) is reviewed for abuse of discretion, unless the 

judgment is void, in which case it is reviewed de novo. Fafel v. DiPaola, 399 F.3d 

403, 410 (1st Cir. 2005). “In the interest of finality, the concept of void judgments 

is narrowly construed.” Lubben v. Selective Service System Local Bd. No. 27, 453 

F.2d 645, 649 (1st Cir. 1972). “Rule 60(b)(4) applies only in the rare instance 

where a judgment is premised either on a certain type of jurisdictional error or on a 

violation of due process that deprives a party of notice or the opportunity to be 

heard.” United States Aid Funds, Inc. v. Espinosa, 559 U.S. 260, 271 (2010); 

accord United States v. Boch Oldsmobile, Inc., 909 F.2d 657, 671 (1st Cir. 1990). 

 “[W]hen a movant seeks vacature on Rule 60(b)(4) grounds, it must 

establish conclusively that no jurisdictional basis existed for the underlying action, 

such that the suit from inception was a nullity and without legal effect.” Semtek, 

Int’l, Inc. v. Info. Satellite Sys., No. 09-cv-10803-RWZ, 2012 U.S. Dist. LEXIS 

31593, *5 (D. Mass. Mar. 9, 2012) (citing Lubben). “If a court has an ‘arguable 

basis’ for concluding that it has subject-matter jurisdiction, the judgment it enters 

3
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may not be collaterally attacked as void.” Fafel, 399 F.3d at 410-11 (quoting 

Nemaizer v. Baker, 793 F.2d 58, 65 (2d Cir. 1986)).

2. Whether the district court assessed damages within its discretion.

 Standard of review: Rule 60(b) does not permit an attack on the measure of 

damages adjudged on the ground that it was based on an error of law. Venegas-

Hernandez v. Sonolux Records, 370 F. 3d 183, 188-89 (1st Cir. 2004) (citing Silk v. 

Sandoval, 435 F.2d 1266, 1267 (1st Cir. 1971)). Review of a determination that a 

hearing on damages was not required under Fed. R. Civ. P. 55(b) is only for abuse 

of discretion. HMG Property Investors, Inc. v. Parque Industrial Rio Canas, Inc., 

847 F.2d 908, 919 (1st Cir. 1988).

Plaintiff’s motion to upset the judgment was brought under Fed. R. 
Civ. P. 60(b) and was therefore addressed to the district court’s sound 
discretion. When Rule 60(b) is in play, we ordinarily defer to the trial 
judge’s more intimate knowledge of the case. … Under this standard, 
we reverse only if it plainly appears that the court below committed a 
meaningful error in judgment.

Anderson v. Cryovac, 862 F.2d 910, 923 (1st Cir. 1988) (internal citations omitted).
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STATEMENT OF THE CASE AND FACTS

 An unopposed default judgment on Chowdhury’s counterclaims against AF 

was re-entered against, among others, three attorneys jointly and severally with AF. 

AF is one of several shell company plaintiffs the attorneys own, operate and 

constitute as their alter ego. The three attorneys moved the district court to set 

aside the judgment against them. They appeal the district court’s denial of their 

motions.

A. AF Holdings, LLC files suit against Sandipan Chowdhury

 Plaintiff AF Holdings, LLC filed suit against defendant-appellant Sandipan 

Chowdhury in the United States District Court for the District of Massachusetts 

(Tauro, J.) on November 13, 2012. Appx. 1-14. AF alleged that Chowdhury had 

infringed the copyright of the pornographic motion picture “Sexual Obsession” by 

copying and distributing it online. Appx. 1-2. AF’s copyright claim was based on 

an assignment agreement purportedly signed on AF’s behalf by Alan Cooper. 

Appx. 5-6; D.E. 1-2.1 AF’s counsel Prenda Law, Inc. (“Prenda”) posted the 

complaint on its website. Appx. 29; D.E. 12 at 12; D.E. 12-1. Prenda retained 

Daniel Ruggiero (“Ruggiero”) as local counsel. Appx. 14, 26; D.E. 42-2. The suit 

was one of more than 200 AF copyright infringement lawsuits Prenda brought 

against thousands of defendants in 2012. Appx. 26; D.E. 13 at 12; D.E. 29 at 4. 

5

1 Documents in the district court record not included in the Appendix are cited 
herein by their docket entry (“D.E.”) number. 

Case: 13-2535     Document: 00116678369     Page: 21      Date Filed: 04/22/2014      Entry ID: 5817902



Steele, Hansmeier and Duffy had formed AF in order to conduct their campaign to 

sue and coerce settlements through Prenda. See D.E. 15-1, 22-1, 42-11, 42-12. 

B. Chowdhury answers and counterclaims against AF

 Chowdhury answered on January 4, 2013. He denied AF’s claims, asserted 

affirmative defenses including collateral estoppel, and raised counterclaims 

seeking a declaratory judgment of non-infringement, and for abuse of process, 

copyright misuse and violation of Chapter 93A. Appx. 20-35. Among other relief, 

Chowdhury sought attorney’s fees and trebled damages as provided by Chapter 

93A. Appx. 33. Chowdhury alleged that AF and its counsel “appear to be engaged 

in widespread fraud.” Appx. 27. Specifically, Alan Cooper, whom Prenda held out 

as AF’s sole principal, was merely a caretaker at one of Steele’s properties in 

Minnesota. Appx. 27-28. Cooper denied any supposed role in AF. D.E. 7-2, 12-5, 

12-6.

C. AF moves to dismiss and strike portions of Chowdhury’s counterclaims, 
and Chowdhury moves for an order requiring AF to post a bond 

 AF moved to strike portions of Chowdhury’s counterclaims on January 23, 

2013. D.E. 8. AF moved to dismiss Chowdhury’s counterclaims on January 28, 

2013. Appx. 35-43. Chowdhury filed oppositions to both motions. D.E. 10, 13.

 On January 30, 2013, Chowdhury moved for an order requiring AF to post a 

$60,000 bond to secure Chowdhury’s potential recovery. D.E. 11. His supporting 

memorandum described AF as “the offshore, and perhaps non-existent, litigation 

6
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machine that brings suit.” D.E. 12 at 1. He explained that AF “may in fact be an 

alias of its counsel, Prenda Law” and that “AF’s counsel [are] potentially the real 

party in interest here.” Id. at 1, 16. Chowdhury further outlined “the many faces of 

Prenda Law” f/k/a Steele Hansmeier PLLC, describing the corporate structures 

behind Steele, Hansmeier and Duffy’s copyright litigation business model, noting:

John Steele purportedly sold Steele Hansmeier, PLLC to Prenda Law, 
Inc. in November of 2011. After the switch to Prenda, attorney Paul A. 
Duffy became the firm’s public face, though John Steele and Paul 
Hansmeier continue to file pleadings and communicate with opposing 
counsel on behalf of Prenda. 

Id. at 12-13; see also Appx. 26; D.E. 12-3, 42-11 at 5-6 (discussing Steele 

Hansmeier PLLC name change to Prenda).

 AF filed a response on February 12, 2013. D.E. 14.

D. In the related Ingenuity 13 case, the court makes factual findings that 
Steele, Hansmeier and Duffy conspired to create AF as a shell company 
plaintiff they controlled in lawsuits designed to coerce settlements 

 A blistering May 6, 2013 order in a related case sanctioned AF, Steele, 

Hansmeier, Duffy and others. Ingenuity 13 LLC v. John Doe, No. 12-cv-8333-

ODW, 2013 U.S. Dist. LEXIS 64564 (C.D. Cal. May 6, 2013), available at D.E. 

15-1, Appellee’s Addendum (“Add.”) 1-6. The Ingenuity 13 court described AF as 

one of the shell companies Steele, Hansmeier and Duffy employed “to plunder the 

citizenry.” Add-1. Based on the evidence presented, the Ingenuity 13 court made 

findings of fact, including:

7
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1. Steele, Hansmeier, and Duffy (“Principals”) are attorneys with 
shattered law practices. Seeking easy money, they conspired to 
operate this enterprise and formed the AF Holdings and Ingenuity 13 
entities (among other fungible entities) for the sole purpose of 
litigating copyright-infringement lawsuits. They created these entities 
to shield the Principals from potential liability and to give an 
appearance of legitimacy.

2. AF Holdings and Ingenuity 13 have no assets other than several 
copyrights to pornographic movies. There are no official owners or 
officers for these two offshore entities, but the Principals are the de 
facto owners and officers.

3. The Principals started their copyright-enforcement crusade in about 
2010, through Prenda Law, which was also owned and controlled by 
the Principals. …

4. … Most defendants settled with the Principals, resulting in proceeds 
of millions of dollars due to the numerosity of defendants. These 
settlement funds resided in the Principals’ accounts and not in 
accounts belonging to AF Holdings or Ingenuity 13. No taxes have 
been paid on this income.

5. For defendants that refused to settle, the Principals engaged in 
vexatious litigation designed to coerce settlement. …

6. The Principals maintained full control over the entire copyright-
litigation operation. The Principals dictated the strategy to employ in 
each case, ordered their hired lawyers and witnesses to provide 
disinformation about the cases and the nature of their operation, and 
possessed all financial interests in the outcome of each case.

7. The Principals stole the identity of Alan Cooper … The Principals 
fraudulently signed the copyright assignment for “Popular Demand” 
using Alan Cooper’s signature without his authorization, holding him 
out to be an officer of AF Holdings. Alan Cooper is not an officer of 
AF Holdings and has no affiliation with Plaintiffs other than his 
employment as a groundskeeper for Steele. There is no other person 
named Alan Cooper related to AF Holdings or Ingenuity 13.

8
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Add-2-3. See also D.E. 29 at 5 (“Prenda Law was sanctioned, in part, for the 

creation of a fictitious plaintiff—namely, AF Holdings, on May 6, 2013.”). 

 On May 8, 2013 Chowdhury requested that the district court take judicial 

notice of the Ingenuity 13 sanctions order. D.E. 15.

E. AF moves to dismiss all claims against Chowdhury and he prevails on 
all pending motions and requests entry of default on his counterclaims

 On June 17, 2013, instead of appearing at a motion hearing, Ruggiero sent 

the district court’s clerk an email stating: “I have no objection to the motion for 

bond. I will be filing a motion to dismiss plaintiffs claims against defendant shortly 

as well as a motion to withdraw.” D.E. 17, 18. The district court denied AF’s 

motions to strike and dismiss the counterclaims. Appx. 44. The district court 

allowed Chowdhury’s motion requiring AF to post a $60,000 bond, construed AF’s 

email as a motion to dismiss its claims against Chowdhury, and dismissed AF’s 

claims. Appx. 45.

 On July 10, 2013 Chowdhury requested entry of default against AF for its 

failure to answer his counterclaims. Appx. 47-48. AF did not oppose.

F. Chowdhury notifies Ruggiero and Duffy that he will file for contempt 
and Duffy threatens Ruggiero, who withdraws without substitution

 Prenda formally dissolved in July 2013. D.E. 42-10 at 9.

 On August 13, 2013 Chowdhury’s counsel informed Ruggiero that, having 

moved for default, Chowdhury planned to file for civil contempt for AF’s failure to 

post bond as ordered. D.E. 42-1. Ruggiero replied, “I have made them aware of 

9
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everything. They also get all of the pleadings etc automatically and I can vouch for 

you on that.” Id. Chowdhury’s counsel told Duffy about both the default and his 

plan to file for civil contempt. D.E. 42-3. Duffy then threatened Ruggiero, “Please 

call me before our client sues you for malpractice.” D.E. 42-6; D.E. 42-2 at 2.

 On August 14, 2013 Ruggiero moved to withdraw as AF’s counsel of record 

without substitution, citing “things that have come to light regarding Plaintiff and 

its related owners, officers and lawyers.” D.E. 22 at 1. He said it was “impossible 

… to file pleadings on behalf of the Defendant [sic] when there is no reasonable 

basis to conclude that anything Plaintiff tells counsel is truthful.” Id. at 4 (citing 

Fed. R. Civ. P. 11). In support, Ruggiero requested that the district court read the 

Ingenuity 13 order and an order in another related case: AF Holdings LLC v. 

Navasca, No. 12-cv-2396-EMC, 2013 U.S. Dist. LEXIS 102249 (N.D. Cal. filed 

July 22, 2013) (awarding attorney’s fees to prevailing defendant on AF’s copyright 

claim), available at D.E. 22-1, Add-7-12. See D.E. 22 at 1, 4. 

The Navasca court had determined, based on the parties’ filings and oral 

argument, that among other things:

AF’s case was frivolous and objectively unreasonable in that it never 
presented any evidence (although it had the opportunity to do so) to 
support its claim that it has standing to assert a claim for copyright 
infringement. AF claimed standing based on an assignment to AF, 
which was signed by Alan Cooper on behalf of AF. However, the 
signature by Alan Cooper appears to have been a forgery, as Judge 
Wright concluded in his recent [Ingenuity 13] sanctions order. …

Add-8.

10
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 Ruggiero served copies of his motion to withdraw on Chowdhury, Duffy and 

AF at its last known address. D.E. 22 at 5. He noted, “[w]ith regards to this case, 

Prenda/AF Holdings, receives copies of all court filings automatically through the 

ECF system. They have always known the existence of the pending motions and 

status of the cases.” Id. at 2. Ruggiero had notified both AF and his Prenda 

employer Duffy of his withdrawal and that AF would need substitute counsel. Id. 

 Ruggiero’s motion was allowed on August 20, 2013. Appx. 46. The district 

court mailed copies of the order and the docket sheet to AF’s last known address. 

D.E. 24. No substitute counsel ever appeared and AF proceeded pro se. Appx. 100.

G. The district court enters default and Chowdhury files a motion for 
default judgment, providing copies to Steele, Hansmeier and Duffy

 On August 29, 2013, the district court allowed Chowdhury’s request to enter 

default, and the clerk entered a notice of AF’s default. Appx. 49, 50.

 On September 13, 2013, Chowdhury filed a motion for default judgment and 

supporting memorandum. Appx. 51-52, D.E. 29. He sought default against AF, 

which he defined as “an alias of Prenda Law, Inc. and its principals—John Steele, 

Paul Duffy and Paul Hansmeier,” Appx. 51, D.E. 29 at 1, and as “a straw plaintiff,” 

D.E. 29 at 2. He cited “evidence indicating that Prenda Law not only fabricated the 

Plaintiff, but the cause of action as well” by distributing AF’s films online to entrap 

infringers. D.E. 29 at 3. Chowdhury requested a judgment for damages in the base 

amount of $21,393.60, which he had incurred as attorney’s fees in the district court 

11
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action, and requested that the base amount be trebled pursuant to Chapter 93A. Id. 

at 6-7. Chowdhury also filed a supporting affidavit of counsel pursuant to Fed. R. 

Civ. P. 55(b)(2), itemizing and attesting to the fees incurred. D.E. 29-2. 

 Chowdhury’s counsel emailed the motion and memorandum to Duffy and 

sent copies to Steele, Hansmeier and Duffy via certified mail; return receipts 

confirmed delivery to each. D.E. 42-8, 42-9 at 1-11. No opposition was filed.

H. The magistrate’s report in Navasca finds that AF, Steele and Hansmeier 
are precluded from relitigating the issue of their alter ego relationship

 On September 16, 2013, a magistrate in Navasca recommended that Steele 

and Hansmeier be ordered to show cause why they should not be sanctioned. AF 

Holdings LLC v. Navasca, No. 12-cv-2396-EMC, 2013 U.S. Dist. LEXIS 149156 

(N.D. Cal. Sept. 16, 2013), available at D.E. 42-11, Add-13-24. The magistrate 

adopted the Ingenuity 13 court’s findings about the relationship between AF, 

Steele, Hansmeier and Duffy, which the magistrate determined were preclusive. 

Add-19, 20, 23.

Issue preclusion bars AF, Steele, and Hansmeier from re-litigating the 
findings of fact Judge Wright made in Ingenuity 13 regarding their 
alter ego relationship, their conduct, and their business model. …

[The magistrate] gave AF the opportunity to be heard and clarify that 
it was not a shell company created solely to shield Steele and 
Hansmeier from liability … [but] AF chose not to present any witness 
at the evidentiary hearing, continuing its campaign of obfuscation.

… Judge Wright’s findings (which AF, Steele and Hansmeier are 
precluded from re-litigating) establish that Steele and Hansmeier are 
the alter egos of AF … They share a unity of interest and ownership; 

12
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they acted as attorneys for AF behind the scenes and dictated all 
litigation decisions; AF was undercapitalized (indeed, it had no assets 
as the settlement proceeds never left Steele and Hansmeier‟s 
accounts); they kept all litigation proceeds AF “earned”; and AF was a 
mere shell created to shield Hansmeier and Steele from liability.

… AF is an empty shell created by Steele and Hansmeier.

Add-19-20, 23-24. 

 The Navasca magistrate further found that Prenda’s principals were Steele 

and Hansmeier, who directed the litigation activities of Brett Gibbs (“Gibbs”), 

formerly of counsel for Prenda, in AF cases. Add-16. Gibbs “communicated with 

local counsel for AF, essentially acting as a go-between for Steele and Hansmeier,” 

conferring with both of them weekly about active cases. Add-17. 

 The Navasca court found the magistrate’s “disposition of the motion for 

sanctions was proper” and adopted the report on de novo review. D.E. 42-12 at 2. 

On September 23, 2013, Chowdhury requested that the district court take judicial 

notice of the Navasca magistrate’s report. D.E. 30.

I. The district court enters judgment against AF

 On September 30, 2013, the district court endorsed Chowdhury’s motion for 

default judgment against AF as “allowed without opposition.” Appx. 53. 

J. Upon Chowdhury’s motion, the district court enters judgment in final 
form against AF and its aliases including Steele, Hansmeier and Duffy

 On October 17, 2013, Chowdhury moved for final approval of the form of 

the default judgment jointly and severally against AF and its aliases Prenda, Steele, 
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Duffy, Hansmeier and Lutz. Appx. 54-55. The proposed order listed AF and those 

aliases collectively as “Plaintiff,” and specified that they would be liable for 

damages in the amount of Chowdhury’s incurred fees, $21,393.60, trebled to 

$64,180.80 pursuant to Chapter 93A, with interest as provided by law. Appx. 56. 

The district court allowed the motion and entered final judgment in that form on 

October 22, 2013. Appx. 57, 58. The next day, the district court mailed copies of 

the order entering judgment and the final judgment to AF’s last known address. 

D.E. 35. The mailing was returned as undeliverable on November 13, 2013. D.E. 

40. 

K. Steele and Hansmeier file motions to set aside the default judgment, 
Duffy files a request to vacate and the district court denies the motions

 Steele and Hansmeier filed motions to set aside the default judgment. Appx. 

59-60, 73-74. In largely identical filings, they and Duffy requested relief under 

Fed. R. Civ. P. 60(b)(1), (3), and (4). Appx. 61-72, 75-86, 87-97. Chowdhury filed 

a response in opposition. Appx. 98-118. He argued that the judgment was not 

mistaken, fraudulent, or void, and that setting it aside would be futile. Id. He 

further detailed Steele, Hansmeier and Duffy’s notice of the filings in this case that 

identified them as the real parties in interest. See Appx. 103-106. On December 3, 

2013 the district court denied the motions to set aside the judgment, reasoning:

Steele and Hansmeier’s motions fail to demonstrate that the removal 
of the default judgment would not be an empty exercise. Regardless of 
the exact relationship between Steele and Hansmeier, on the one hand, 
and Plaintiff, on the other, it is clear that Steele and Hansmeier had 
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notice of all filings in this case, including filings that identified Steele 
and Hansmeier as the controlling owners of Plaintiff. Steele and 
Hansmeier therefore had ample opportunity to litigate this case before 
default was entered.

Addendum at 2 (further denying Duffy’s declaration/request for the same reasons). 

 In footnotes, the district court referenced the Ingenuity 13 sanctions order, 

and yet another AF case in which yet another court recognized Steele, Hansmeier, 

Duffy and AF’s tangled relationship:

This court is not the first federal court to decline to unravel this 
relationship. … “The Court further concludes that, once all of the ill-
gotten gains are fully disgorged from AF Holdings, it would not be a 
wise use of the Court’s limited resources to sua sponte attempt to fully 
untangle the relationship between Hansmeier, Steele, Duffy, Dugas, 
Lutz and Prenda Law, on the one hand—and the Plaintiff, AF 
Holdings, LLC., on the other.”

Addendum at 2 (quoting AF Holdings, LLC v. John Does[s], Nos. 12-1445, 

12-1446, 12-1447, 12-1448, 12-1449, ECF No. 67, at 9 (D. Minn. Nov. 6, 2013)2 

(available at D.E. 42-10)).

 Steele, Hansmeier and Duffy filed a joint notice appealing the district court’s 

order denying their motions to set aside the default judgment. Appx. 119-121.

15

2 In the Minnesota order quoted by the district court, a magistrate judge reopened 
five AF/Prenda cases sua sponte, finding fraud on the court and ordering 
disgorgement of settlements. Id.  The Minnesota order was later vacated on other 
grounds. AF Holdings, LLC v. John Doe, Nos. 12-1445, 12-1446, 12-1447, 
12-1448, 12-1449, 2014 U.S. Dist. LEXIS 43318 (D. Minn. Mar. 31, 2014). That 
does not make the judgment void under Rule 60(b)(4). “A judgment is not void 
merely because it is or may be erroneous … or because the precedent upon which 
it is based is later altered or even overruled.” United States v. Boch Oldsmobile, 
Inc., 909 F.2d 657, 661 (1st Cir. 1990).
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SUMMARY OF THE ARGUMENT

 The default judgment entered against Appellants Steele, Hansmeier and 

Duffy is not void and the district court properly denied the motions to set aside. 

Appellants “fail[ed] to demonstrate that removal would not be an empty exercise.” 

Addendum at 2 (citing Teamsters, Chauffeurs, Warehousemen & Helpers Union, 

Local No. 59 v. Superline Transp. Co., Inc., 953 F.2d 17, 19 (1st Cir. 1992)). The 

district court properly found that Appellants had notice of all filings in the case, 

including filings that identified them as AF’s controlling owners, but they did not 

use their “ample opportunity to litigate this case before default was entered.” Id.

 The record also offers alternate grounds for affirmance. “[E]ven if the 

district court employs an incorrect legal standard, the court of appeals, in lieu of 

remanding, may affirm the challenged ruling on an alternate ground that is evident 

in the record.” Fisher v. Kadant, Inc., 589 F.3d 505, 512 (1st Cir. 2009).

 First, Appellants merely use AF Holdings as an alter ego, and the record 

supports disregarding its corporate form and finding Appellants subject to personal 

jurisdiction and personal liability on Chowdhury’s counterclaims under federal 

common law, Bhd. of Locomotive Eng’rs v. Springfield Terminal Ry., 210 F.3d 18, 

25 (1st Cir. 2000), or Massachusetts law. My Bread Baking Co. v. Cumberland 

Farms, Inc., 355 Mass. 614, 618-19, 233 N.E.2d 748, 752 (Mass. 1968). 

 Second, Appellants so controlled AF in litigation that they are personally 

bound by the judgment against it. Montana v. United States, 440 U.S. 147, 154 

16

Case: 13-2535     Document: 00116678369     Page: 32      Date Filed: 04/22/2014      Entry ID: 5817902



(1979); Explosives Corp. of America v. Garlam Enters. Corp., 817 F.2d 894, 

904-06 (1st Cir. 1987). 

 Third, Appellants are precluded from denying or relitigating the issue of 

their alter ego relationship with AF. Taylor v. Sturgell, 553 U.S. 880, 892 (2006); 

Rodriguez-Garcia v. Miranda-Marin, 610 F.3d 756, 770 (1st Cir. 2010). Preclusion 

applies because the issue was litigated and resolved in a determination essential to 

an order sanctioning Appellants personally. Ingenuity 13 LLC v. John Doe, No. 12-

cv-8333-ODW, 2013 U.S. Dist. LEXIS 64564 (C.D. Cal. May 6, 2013); Add-1-6. 

Accord Navasca, Add-19 (“Issue preclusion bars AF, Steele, and Hansmeier from 

re-litigating the findings of fact Judge Wright made in Ingenuity 13 regarding their 

alter ego relationship, their conduct, and their business model.”).

 Moreover, the district court acted within its discretion in assessing the 

damages to award to Chowdhury, and Appellants give no reason why the decision 

should be disturbed. Hooper-Haas v. Ziegler Holdings, LLC, 690 F.3d 54, 40 (1st 

Cir. 2012).

17
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ARGUMENT

I. The district court correctly held that Appellants had failed to 
demonstrate that removal of the default judgment would not be an 
empty exercise

 As the district court noted, a Rule 60(b) “movant ‘must give the trial court 

reason to believe that vacating the judgment will not be an empty exercise.’” 

Addendum 1-2 (citing Teamsters, Chauffeurs, Warehousemen & Helpers Union, 

Local No. 59 v. Superline Transp. Co., Inc., 953 F.2d 17, 19 (1st Cir. 1992)). 

A party seeking relief under Rule 60(b) must demonstrate “at a bare 
minimum, that his motion is timely; that exceptional circumstances 
exist, favoring extraordinary relief; that if the judgment is set aside, he 
has the right stuff to mount a potentially meritorious claim or defense; 
and that no unfair prejudice will accrue to the opposing parties should 
the motion be granted.”

Addendum 1 (quoting Fisher v. Kadant, Inc., 589 F.3d 505, 512 (1st Cir. 2009) 

(quoting Karak v. Bursaw Oil Corp., 288 F.3d 15, 19 (1st Cir. 2002))). 

 Appellants argue that the empty exercise doctrine is inapplicable to motions 

for relief under Rule 60(b)(4). Appellants’ Opening Brief (“App. Br.”) 17. Yet this 

Court has declared the doctrine “is the invariable rule, and thus, the rule in this 

circuit.” Teamsters, 953 F.2d at 19. This Court “contemplated that the Teamsters 

criteria would be generally applicable to Rule 60(b) motions, not just those under 

Rule 60(b)(6).” United States v. Kayser-Roth Corp., 272 F.3d 89, 96 (1st Cir. 

2001). Even “an erroneous jurisdictional determination, which the parties either 

litigated or could have litigated in the ordinary course, is not generally subject to 
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collateral attack.” Forte v. Beerman, No. 91-cv-1892, 1991 U.S. App. LEXIS 

33037, *9 (1st Cir. Dec. 11, 1991). Furthermore, a void default judgment will not 

be set aside if doing so would “be a futile gesture.” Key Bank v. Tablecloth Textile 

Co., 74 F.3d 349, 354-55 (1st Cir. 1996) (applying “empty exercise” doctrine). 

Also, a claim that a judgment is void must still show that extraordinary 

circumstances warrant relief. Boch Oldsmobile, 909 F.2d at 661; Blanchard v. 

Cortes-Molina, 453 F.3d 40, 47 (1st Cir. 2006) (default judgment). Appellants 

failed to show exceptional circumstances warranting relief, proffered no potentially 

meritorious defense, and could not show that Chowdhury would not be unfairly 

prejudiced by setting aside the judgment. 

A. The District Court properly found that Appellants failed to 
litigate despite notice of filings identifying them as AF’s 
controlling owner

 The district court properly found that Appellants had notice of all filings in 

the case, including filings that identified them as AF’s controlling owner, but did 

not use their “ample opportunity to litigate this case before default was entered.” 

Addendum at 2. Appellants argue that “[n]either Steele, Duffy nor Hansmeier had 

any reasonable expectation that a default judgment would be granted” against 

themselves. App. Br. 19. To the contrary, the filings they received could have left 

them no reasonable expectation that they would be excluded from judgment. 

 Steele, Hansmeier and Duffy were mailed, and received, copies of the 

motion for default judgment and supporting memorandum and exhibits. D.E. 42-9. 
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The motion and memorandum define AF as an alias of Prenda and its principals, 

namely, appellants. Appx. 53; D.E. 29 at 1. The supporting memorandum declared 

that AF’s counsel had an “undisclosed interest in and control of the litigation,” 

while AF itself was a “straw plaintiff” that Prenda had “fabricated.” D.E. 29 at 2, 3. 

It further states, “Plaintiff’s firm and its attorneys far surpassed mere representation 

of AF Holdings; rather, it created AF Holdings as a shell company …” Id. at 6. 

 Those filings were consistent with filings Appellants had received earlier in 

the case. Prenda retained Ruggiero to file and prosecute the case, and he ensured 

that they received all filings directly via ECF. D.E. 22 at 2, 5; 42-1; 42-2 at 1; 42-5. 

From the outset, Chowdhury’s counterclaims alleged that AF and its counsel 

“appear to be engaged in widespread fraud.” Appx. 27. The counterclaims so 

implicated AF’s counsel (that is, Appellants) that AF moved to strike, arguing, 

“Defendant made numerous immaterial, impertinent, and scandalous remarks 

regarding Plaintiff and Plaintiff’s counsel.” D.E. 8 at 2, 3. Chowdhury’s motion for 

a bond for costs was grounded in improprieties by AF and its counsel, focusing on 

Prenda and its predecessor Steele Hansmeier PLLC. D.E. 12 at 10-15. He 

explained that AF “may in fact be an alias of its counsel, Prenda Law” and that 

“AF’s counsel [are] potentially the real party in interest here.” Id. at 1, 16; see also 

D.E. 12-3 (“Glossary of Key Players, Aliases & Interrelatedness”).

 Chowdhury requested notice of default while Ruggiero was still AF’s local 

counsel. D.E. 21. Ruggiero informed Steele about the order allowing Chowdhury’s 
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motion for a bond, and denying the motions to strike and dismiss the counterclaims 

implicating Appellants. D.E. 42-2 at 2; Appx. 44-45. Those filings could not have 

failed to alert Appellants that Chowdhury’s theory of the case ran against them 

personally for using AF as a mere alias or alter ego.

 That theory was unavoidable in two filings the district court specifically 

cited as identifying Appellants as AF’s controlling owners: the Ingenuity 13 order 

and Chowdhury’s request for judicial notice of it. Addendum at 2 (citing D.E. 15, 

15-1). Appellants had notice of the filings through Ruggiero and ECF, but declined 

to acknowledge their significance; Chowdhury’s request was unopposed.

 Duffy was well enough versed in the case to personally threaten Ruggiero 

with a malpractice suit over it, D.E. 42-2 at 2, 42-6, precipitating Ruggiero’s 

withdrawal motion. Ruggiero served the motion on Duffy, who he noted is counsel 

for Prenda. D.E. 22-2 at 2, 5. Duffy has declared himself national counsel for AF. 

D.E. 29-1 at 3. Yet Duffy denied that he and his firm were counsel in this case, 

even when he received Chowdhury’s motion for default judgment. D.E 42-7, 42-8.

 Duffy, Steele and Hansmeier each received more than sufficient notice of the 

case against them. Due process does not require service of process where actual 

notice is provided. Espinosa, 559 U.S. at 272. “[T]he Court’s exercise of 

jurisdiction hardly offended due process, as [Appellants] had adequate notice that a 

suit was pending against [them].” Tuckerbrook Alternative Invs., LP v. Banerjee, 
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754 F. Supp. 2d 177, 182 n. 3 (D. Mass. 2010) (improper service “was but a mere 

error and does not necessarily void the second default judgment”). 

 Appellants and AF not only failed to substitute counsel or provide a pro se 

appearance; AF pulled up stakes and left no forwarding address. On August 22, 

2013, the district court successfully mailed AF a copy of its order allowing 

Ruggiero’s withdrawal. D.E. 24. Three weeks later, on September 13, 2013, 

Chowdhury mailed the default motion to AF to its address listed on the docket, and 

the mailing was returned as undeliverable. D.E. 42-9 at 3-4, 12-13. Chowdhury 

also mailed AF the final form of default judgment and his motion for its approval, 

Appx. 54-56, and the court mailed AF the final form upon entering final judgment, 

Appx. 57-58. Both mailings were returned. See D.E. 35, 40.

 Such willful blindness toward the case does not undermine the district 

court’s determination that Appellants “had notice of all filings in this case … [and] 

ample opportunity to litigate this case before default was entered.” Addendum 2. 

Service by mail is complete when mailed to the last known address. Fed. R. Civ. P. 

5(b)(2)(C). That is so “even if it is not received.” Rivera v. M/T Fossarina, 840 F.

2d 152, 155 (1st Cir. 1988); accord Tobeth-Tangang v. Gonzalez, 440 F.3d 537, 

538-40 (1st Cir. 2006). Chowdhury served all filings to AF’s last known address. 

Steele, Hansmeier and Duffy chose not to update that address or defend the claims 

against AF that implicated them as AF’s alias or alter ego. “In our adversary system 

of justice, each litigant remains under an abiding duty to take the legal steps that 
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are necessary to protect his or her own interests.” Cotto v. United States, 993 F.2d 

274, 278 (1st Cir. 1993). Their tactical choice to wait until judgment entered 

against them personally does not warrant the extraordinary relief of setting it aside. 

“They were thus the authors of their own misfortune, and the district court did not 

err in refusing to extricate them from their self-contrived predicament.” Farm 

Credit Bank v. Ferrera-Goitia, 316 F.3d 62, 69 (1st Cir. 2003) (affirming denial of 

Rule 60(b)(4) motion). In the interests of finality, the judgment should be affirmed.

B. Appellants failed to demonstrate exceptional circumstances 
favoring the extraordinary relief of setting aside a final judgment

 Appellants neither demonstrated nor alleged any exceptional circumstances 

that would warrant Rule 60(b) relief. Rather, the exceptional circumstances of this 

case—attorneys constructing a shell company to coerce settlements from bogus 

claims, while attempting to dodge liability in a case they controlled—justifies swift 

enforcement and affirming the judgment against Appellants.

 Appellants submitted to personal jurisdiction or waived the defense by 

bringing the suit through AF. General Contracting & Trading Co v. Interpole, Inc., 

940 F.2d 20, 22 (1st Cir. 1991) (citing Adam v. Saenger, 303 U.S. 59, 67-68 

(1938)). Personal jurisdiction over Steele, Hansmeier and Duffy is proper based on 

their use of the plaintiff as an alter ego. Int’l Envtl. Mgmt., Inc. v. Envirotron, Inc., 

724 F. Supp. 2d 230, 237-38 (D. Mass. 2010). They have no basis to claim 

otherwise. They recognize that Chowdhury and the district court identified them as 
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AF’s controlling owners, App. Br. 18-19, but they failed to rebut or refute the issue 

and have therefore waived it. Pignons S.A. de Mecanique v. Polaroid Corp., 701 F.

2d 1, 3 (1st Cir. 1983) (issues not raised in appellant’s opening brief are waived).

C. Appellants failed to demonstrate that they could mount a 
meritorious defense to Chowdhury’s counterclaims

 In the face of substantial support for Chowdhury’s counterclaims, the Rule 

60(b) motions failed to suggest a potentially meritorious defense. Chowdhury’s 

counterclaims survived a motion to dismiss and motion to strike, and his factual 

allegations were borne out as the litigation progressed. The abandonment of AF’s 

affirmative case supports both a judgment of non-infringement and Chowdhury’s 

allegation that those claims were not seriously considered in good faith. Appx. 

28-30; see also Appx. 39 (AF’s motion to dismiss: “It could only be abuse of 

process if it was an empty threat made to get the Defendant to settle without any 

intent to hold him liable for his actions.”). The Ingenuity 13 court’s findings of fact 

support Chowdhury’s allegations that the claims against him constituted abuse of 

process, misuse of copyright and settlement fraud in violation of Chapter 93A. 

Appx. 31-33; see also D.E. 13 at 5-8, 13; D.E. 15.

 Appellants now argue that “Chowdhury’s counterclaims failed to state a 

claim against any of them.” App. Br. 18. Yet the district court had ample evidence 

that Steele, Hansmeier and Duffy themselves, directly or through their shell 

companies and agents of their law firms, had perpetrated each of the wrongful acts 
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alleged in the counterclaims. The Ingenuity 13 court found that they owned and 

operated AF and fully controlled its litigation. Add-3. Their former counsel Gibbs 

presented evidence that “Steele and Hansmeier are the beneficial owners of the 

sham companies that served as Plaintiffs, and of Prenda Law itself.” D.E. 42-16 at 

5. Prenda’s profit and loss statement and balance sheet for 2012 (D.E. 42-13, 

42-14) showed that Prenda paid Hansmeier and Steele nearly 70% of its total 

revenue, which came from settlement payments, while paying none to AF or 

Prenda’s other plaintiffs. D.E. 42-16 at 16 (noting, “This supports the conclusion 

that these companies were not independent entities, but rather alter egos of Steele 

and Hansmeier.”). In short,

Steele and Hansmeier were the primary beneficiaries of settlement 
payments to Prenda Law, giving them a compelling, if secret, 
financial interest in all aspects of Prenda’s operations and litigation. 
They had a direct financial incentive to ignore any court order—or 
ignore Gibbs when he relayed such an order—if complying would 
slow the flow of settlement proceeds to Prenda. 

D.E. 42-16 at 14.

 Likewise, the Navasca magistrate found “no evidence … that any settlement 

or litigation proceeds ever reached AF.” Add-24.

 Appellants made no attempt to rebut this evidence in the district court and 

failed to suggest any valid defense that could have enabled them to prevail on the 

merits.
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D. Appellants failed to demonstrate that setting aside the judgment 
would not cause Chowdhury unfair prejudice

 Setting aside the judgment would cause Chowdhury unfair prejudice, after a 

full year of litigation and Appellants’ tactical abandonment of the suit. Appx. 106. 

Appellants have not even argued the point, much less shown that setting aside the 

judgment would be equitable. It would not be. Chowdhury cannot hope to enforce 

the judgment against an empty shell company. See Add-5 (“it is certain that 

Plaintiffs [including AF] will transfer out their settlement proceeds and plead 

paucity”). The district court properly exercised its enforcement jurisdiction against 

Steele, Duffy and Hansmeier so that its judgment could be effectuated. Fafel v. 

DiPaola, 399 F.3d 403, 411 (1st Cir. 2005). Overturning that judgment would 

prejudice his ability to be made whole. “In order to obtain full relief, the plaintiff[] 

must be able to reach … the lead players in the scheme being carried out by their 

network of corporations.” Zimmerman v. Puccio, 613 F.3d 60, 75 (1st Cir. 2010). 

II. AF’s corporate form should be disregarded, leaving Appellants subject 
to personal jurisdiction and liability on Chowdhury’s counterclaims 

 The appeal seeks to elevate form over substance. AF is little but Steele, 

Hansmeier and Duffy by another name; a sham entity they created for the sole 

purpose of perpetrating fraudulent copyright lawsuits. Add-2-3. The district court 

“decline[d] to unravel this relationship,” Addendum at 2, because it could properly 

deny their motions without expressly reaching the issue of their use of AF as a 

corporate alter ego. Yet had it reached the issue, the record would have fully 
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supported the district court in disregarding the AF corporate fiction and finding 

Appellants subject to personal jurisdiction and liability to the same extent as AF.

A. A party’s corporate form may be disregarded when it serves as a 
non-party’s alter ego

 “To pierce a corporate veil means to disregard its corporate formalities.” 

Bhd. of Locomotive Eng’rs v. Springfield Terminal Ry., 210 F.3d 18, 25 (1st Cir. 

2000) (citing Black’s Law Dictionary 1168 (7th ed. 1999)). “The veil may be 

pierced if one corporation is not an independent entity, but rather the mere ‘alter 

ego’ of another.” Id. An “alter ego” is defined as a “corporation used by an 

individual to conduct personal business.” Id. (quoting Black’s Law Dictionary 385 

(7th ed. 1999)). Cf. Bd. of Trustees, Sheet Metal Workers’ Nat’l Pension Fund v. 

Elite Erectors, Inc., 212 F.3d 1031, 1038 (7th Cir. 2000) (“Efforts to pierce the 

corporate veil ask a court to hold A vicariously liable for B’s debt. … But a 

contention that A is B’s ‘alter ego’ asserts that A and B are the same entity; liability 

then is not vicarious but direct.”). “The result of this corporate disregard is that if 

the corporation is found liable or subject to the jurisdiction of the court, the owner 

is likewise subject to liability and personal jurisdiction … when evidence is 

presented that shows that the corporation is the alter ego of the individual[.]” 

Northern Laminate Sales, Inc. v. Matthews, 249 F. Supp. 2d 130, 139 (D.N.H. 

2003).
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B. Federal common law governs the alter ego inquiry in this federal 
question copyright case

 In this case, where the parties raised federal questions of copyright, federal 

choice of law principles dictate the law applicable to the veil-piercing/alter ego 

inquiry. Bhd. of Locomotive Eng’rs, 210 F.3d at 25; see also Itar-Tass Russian 

News Agency v. Russian Kurier, Inc., 153 F.2d 82, 90 (2d Cir. 1988) (deciding 

conflict of laws issue in copyright case under federal common law, as Copyright 

Act contains no choice of law provision). “In federal question cases, courts are 

wary of allowing the corporate form to stymie legislative policies.” United Elec., 

Radio and Mach. Workers of Am. v. 163 Pleasant St. Corp., 960 F.2d 1080, 1091 

(1st Cir. 1992). “If the federal statute in question demands national uniformity, 

federal common law provides the determinative rules of decision.” Bhd. of 

Locomotive Eng’rs, 210 F.3d at 26 (citing United States v. Kimbrell Foods, Inc., 

440 U.S. 715, 728 (1979)). 

 Federal copyright law seeks to foster national uniformity. “The purpose of 

Congress to have national uniformity in … copyright laws can be inferred from 

such statutes as that which vests exclusive jurisdiction to hear … copyright cases in 

federal courts.” Sears, Roebuck & Co. v. Stiffel Co., 376 U.S. 225, 231 n.7 (1964) 

(citing 28 U.S.C. § 1338(a)). The Framers believed that copyright requires national 

uniformity, because “[t]he States cannot make effectual provisions for either 

[copyright or patent] cases …” The Federalist No. 43 (James Madison). The 
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Copyright Clause is therefore part of the federal Constitution. U.S. Const. art. I, § 8 

cl. 8. “The objective of the Copyright Clause was clearly to facilitate the granting 

of rights national in scope.” Goldstein v. California, 412 U.S. 546, 555 (1973). 

 Accordingly, the Copyright Act expressly preempts state laws that grant 

rights equivalent to those within the scope of copyright. 17 U.S.C. § 301(a). Citing 

that preemption clause when it interpreted the work-for-hire provisions of the 

Copyright Act, the Supreme Court chose to fashion federal common law, instead of 

applying the law of agency of the state that governed the contract at issue: 

Establishment of a federal rule of agency, rather than reliance on state 
agency law, is particularly appropriate here given the Act’s express 
objective of creating national, uniform copyright law by broadly pre-
empting state statutory and common-law copyright regulation.

 Cmty. for Creative Non-Violence v. Reid, 490 U.S. 730, 740 (1994). 

 Applying state alter ego law would thwart the national uniformity that the 

copyright laws require. This need for a common federal standard, in turn, requires 

that substantive federal common law must guide the inquiry as to corporate 

disregard.

C. Applying federal common law, AF’s corporate form must be 
disregarded and its liability imposed on Appellants

 Under federal common law, Chowdhury need only show that it would be 

unfair under the circumstances not to disregard AF’s corporate form. “[T]he rule in 

federal cases is founded only on the broad principle that ‘a corporate entity may be 

disregarded “in the interests of public convenience, fairness and equity.’” Bhd. of 
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Locomotive Eng’rs, 210 F.3d at 27 (quoting Town of Brookline v. Gorsuch, 667 F.

2d 215, 221 (1st Cir 1981)). There is no “litmus test in the federal courts governing 

when to disregard corporate form.” Alman v. Danin, 801 F.2d 1, 3 (1st Cir. 1986). 

However,

“[F]ederal courts have consistently acknowledged that it is compatible 
with due process for a court to exercise personal jurisdiction over an 
individual or a corporation that would not ordinarily be subject to 
personal jurisdiction in that court when the individual or corporation 
is an alter ego or successor of a corporation that would be subject to 
personal jurisdiction in that court. … The theory underlying these 
cases is that, because the two corporations (or the corporation and its 
individual alter ego) are the same entity, the jurisdictional contacts of 
one are the jurisdictional contacts of the other for the purpose of the 
International Shoe [326 U.S. 310, 66 S. Ct. 154, 90 L. Ed. 95 (1945)] 
due process analysis.”

Harrelson v. Seung Heun Lee, 798 F. Supp. 2d 310, 315-16 (D. Mass. 2011) 

(quoting Patgin v. Thoroughbred Power Boats, Inc., 294 F.3d 640, 653 (5th Cir. 

2002)), dismissed on other grounds, 2012 U.S. Dist. LEXIS 10988 (D. Mass. 

2012).

 The Court may apply its test for alter ego liability in a case where no statute-

specific precedent is available:

The relevant cases suggest an inquiry focusing on (1) whether the 
entities in question have ignored the independence of their separate 
operations, (2) whether the defendant employed the multiplicity of 
entities as part of an artifice or scheme to defraud, and (3) whether 
holding the corporate form inviolate would lead to substantial 
injustice or inequity.
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Intergen N.V. v. Grina, 344 F.3d 134, 148-49 (1st Cir. 2003) (“borrow[ing] from the 

standards developed in other statutory contexts that manifest a need for national 

uniformity”).

 Those factors support finding Steele, Hansmeier and Duffy liable for AF’s 

default judgment jointly and severally. The Intergen court cited multiple subfactors 

for the first, “independent operations” prong:

(1) whether a corporation is operated as a separate entity; (2) 
commingling of funds and other assets; (3) failure to maintain 
adequate records or minutes; (4) the nature of the corporation's 
ownership and control; (5) absence of corporate assets and 
undercapitalization; (6) use of a corporation as a mere shell, 
instrumentality or conduit of an individual or another corporation; (7) 
disregard of legal formalities and the failure to maintain an arms-
length relationship among related entities; and (8) diversion of the 
corporation's funds or assets to noncorporate uses.
 

Intergen, 344 F.3d at 149 (quoting United States v. Diviner, 822 F.3d 960, 965 

(10th Cir. 1987). 

The record amply supports those subfactors. There is no practical distinction 

between Steele, Hansmeier and Duffy and their shell company AF, which had “no 

official owners or officers” other than them. Add-3. Their unusual relationship with 

AF is manifest throughout the record. They have each appeared as AF’s counsel in 

other proceedings. See D.E. 12-5 at 4-7; D.E. 42-10. Prenda’s demand letter 

instructed Chowdhury to send payment to Steele’s Miami Beach address. Compare 

D.E. 12-1 at 3 with Appx. 59. In Navasca, Duffy appeared as AF’s lead attorney, 

while Hansmeier testified as AF’s Rule 30(b)(6) deponent. Add-21, D.E. 42-12 at 
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9. See AF Holdings LLC v. Navasca, No. 12-cv-2396-EMC (NJV), 2013 U.S. Dist. 

LEXIS 118110, *2-4 (N.D. Cal. Aug. 20, 2013) (“Hansmeier testified that AF 

Holdings was owned by a trust, but he could not testify about the name of the trust. 

… Hansmeier was unable to testify about ‘the exact mechanisms by which the 

money goes []’ to AF Holdings from the law firms that represent it.”) As the 

Navasca magistrate held,

… Judge Wright’s findings (which AF, Steele and Hansmeier are 
precluded from re-litigating) establish that Steele and Hansmeier are 
the alter egos of AF .... They share a unity of interest and ownership; 
they acted as attorneys for AF behind the scenes and dictated all 
litigation decisions; AF was undercapitalized (indeed, it had no assets 
as the settlement proceeds never left Steele and Hansmeier‟s 
accounts); they kept all litigation proceeds AF “earned”; and AF was a 
mere shell created to shield Hansmeier and Steele from liability.

Add-23.

 The other Intergen factors are also fully supported. Appellants created their 

multiplicity of entities, including AF, for the specific purpose of pursuing 

fraudulent settlements and fraud on the court. Add-3. It would be inequitable to 

maintain the corporate fiction of AF. Allowing Appellants to escape their liability 

to Chowdhury would give tacit license to their abuse of the courts, the copyright 

laws, and Chowdhury. As the Ingenuity 13 court determined, if liability were only 

on the shell company AF, “it is certain that Plaintiffs will transfer out their 

settlement proceeds and plead paucity.” Add-5. 
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 In the alternative, the Court may impose AF’s liability on Steele, Hansmeier, 

and Duffy on the terms set out in Data General Corp. v. Grumman Data Sys. 

Corp., 886 F. Supp. 927 (D. Mass. 1994). In that case, the district court imposed 

liability for a prior copyright judgment on a non-party who had controlled the 

defense and had a financial stake in its outcome. Id. at 931-32. The same principles 

fully apply to the relationship between Appellants and AF. 

D. Even applying Massachusetts law, AF’s corporate form must be 
disregarded and its liability imposed on Appellants

 Even if the choice of law issue were found to require application of state law 

rules, Massachusetts law would yield the same result, finding an alter ego 

relationship that requires disregard of the corporate form. See Zimmerman v. 

Puccio, 613 F.3d 60, 74 n. 16 (1st Cir. 2010) (applying Massachusetts law in 

disregarding corporate form where controlling owners themselves treated 

“companies as mere shells, ignoring financial, legal and practical formalities in 

furtherance of their own money-making enterprise”). In Massachusetts, liability 

may be imposed on an alter ego theory 

(a) when there is active and direct participation by the representatives 
of one corporation, apparently exercising some form of pervasive 
control, in the activities of another and there is some fraudulent or 
injurious consequence of the intercorporate relationship, or (b) when 
there is a confused intermingling of activity of two or more 
corporations engaged in a common enterprise with substantial 
disregard of the separate nature of the corporate entities, or serious 
ambiguity about the manner and capacity in which the various 
corporations and their respective representatives are acting.
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My Bread Baking Co. v. Cumberland Farms, Inc., 355 Mass. 614, 618-19, 233 

N.E.2d 748, 752 (Mass. 1968) (discussing liability of “one corporation, or a person 

controlling it” for acts or torts of another corporation under common control). 

 Both prongs of the My Bread analysis support imposing AF’s liability on 

Appellants. Steele, Hansmeier and Duffy pervasively control AF, as the Ingenuity 

13 court found, and AF’s fraud injured Chowdhury, as the district court’s entry of 

default judgment determined conclusively. See Add-3, Addendum. There is both a 

confused commingling of funds between AF and the Appellants’ law firms and 

other corporate shells, and more than serious ambiguity about their actions as AF’s 

representatives, as recognized in Ingenuity 13: 

The Principals [Steele, Hansmeier and Duffy] also obfuscate other 
facts, especially those concerning their operations, relationships, and 
financial interests. The Principals’ web of disinformation is so vast 
that the Principals cannot keep track—their explanations of their 
operations, relationships, and financial interests constantly vary.

Add-5.

 Since My Bread, the Massachusetts Supreme Court has identified factors 

relevant to the analysis, including: common ownership, pervasive control, 

confused intermingling of business assets, thin capitalization, nonobservance of 

corporate formalities, absence of corporate records, siphoning away of corporate 

funds, nonfunctioning of officers and directors, and use of the corporation in 

promoting fraud. Att’y Gen. v. M.C.K., Inc., 432 Mass. 546, 555 n. 19, 736 N.E. 2d 

373, 381 n. 19 (Mass. 2000) (citing Pepsi-Cola Metro. Bottling Co., Inc. v. 
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Checkers, Inc., 754 F.2d 10, 14-16 (1st Cir. 1985)); see also Zimmerman, 613 F.3d 

at 74 (applying certain M.C.K. factors, guided by “seminal Massachusetts case” My 

Bread). 

Those factors also call for imposing liability on Appellants. Appellants 

personally and totally control the AF shell entity, using it chiefly if not exclusively 

as an instrument of fraud. Add-3-5 (Appellants’ “enterprise relies on deception”). 

AF could not be more thinly capitalized: its only putative assets are its putative 

copyrights. Add-3. Instead, AF serves as a siphon for settlement funds toward 

Appellants. As Gibbs noted, Prenda’s financial statements reflect that more than 

70% of its settlement proceeds went to Steele, Hansmeier and Duffy, while none 

went to AF. D.E. 42-16. AF maintains no corporate records, observes no corporate 

formalities and has only de facto officers or directors. See D.E. 42-12 at 9-11 

(noting AF’s lack of corporate officers and inability to show knowledge or 

documents related to trust that Hansmeier testified was AF’s owner). Appellants 

observed increasingly few formalities for AF as the case proceeded, eventually 

abandoning even a fixed address for AF. See D.E. 40, 49, 57, 68 (mailings to AF’s 

address listed on the docket returned to sender).

 Appellants and AF Holdings are effectively indistinguishable, and the 

district court was “not the first federal court to decline to unravel this relationship.” 

Addendum 2 (citing Doc. 42-10 at 9).  Yet the district court assigned direct liability 

to Appellants, and its order should be upheld on a record that demonstrates AF’s 

35

Case: 13-2535     Document: 00116678369     Page: 51      Date Filed: 04/22/2014      Entry ID: 5817902



corporate form should be disregarded. Appellants were hardly a non-party; they are 

the plaintiff itself. 

III. Appellants so totally control AF that they are subject to the judgment 
entered against it

 Default judgment entered against AF without opposition. Appx. 53. Because 

Appellants wholly control AF in all its operations, including its litigation, they are 

subject to that judgment and even without an express alter ego finding, the 

subsequent entry of judgment against AF and Appellants jointly and severally was 

proper.

A. Nonparties who control litigation are bound by, and may be held 
liable for, judgments entered in that litigation

 “It is well-settled that a nonparty is bound by a prior adjudication when there 

is sufficient legal identity between the nonparty and the former litigant.” 

McLaughlin v. Morton, No. 92-cv-1041, 1992 U.S. App. LEXIS 23238, *2 (1st Cir. 

1992) (per curiam). “It has long been the rule that a nonparty who controls the 

litigation is bound by the judgment.” Explosives Corp. of America v. Garlam 

Enters. Corp., 817 F.2d 894, 906 (1st Cir.), cert. denied, 484 U.S. 925 (1987). This 

principle is true whether or not the action is brought directly in the name of the 

participating nonparty. “The underlying legal principle that a participating nonparty 

is bound by the judgment does not, however, depend upon the procedural stance of 

the case.” Id. at 905 (citing Alman v. Danin, 810 F.2d 1 (1st Cir. 1986)). This Court 

has specifically decided that a nonparty who controls litigation on behalf of a 
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corporate entity plaintiff may be held personally liable for damages awarded 

against the plaintiff on a counterclaim—precisely the procedural posture of the 

case on appeal. Id. at 904-06. As the Supreme Court has observed,

the persons for whose benefit and at whose direction a cause of action 
is litigated cannot be said to be “strangers to the cause. … [One] who 
prosecutes or defends a suit in the name of another to establish and 
protect his own right, or who assists in the prosecution or defense of 
an action in aid of some interest of his own … is as much bound … as 
he would be if he had been a party to the record.” 

Montana v. United States, 440 U.S. 147, 154 (1979) (quoting Souffront v. 

Compagnie des Sucries, 217 U.S. 475, 486-87 (1910)).

 When assessing whether liability for a judgment entered against a party may 

be imposed on a nonparty, this Court has instructed that the district courts should 

focus on the relationship between the nonparty and the adjudged party, and on the 

role the nonparty played in the litigation. Explosives Corp., 817 F.2d at 905. See 

also id. at 907 (“Substitution may be ordered after judgment has been rendered in 

the district court for the purpose of subsequent proceedings to enforce judgment.”). 

Issue preclusion applies to “a nonparty [who] either participated vicariously in the 

original litigation by exercising control over a named party or had the opportunity 

to exert such control.” Gonzalez v. Banco Central Corp., 27 F.3d 751, 758 (1st Cir. 

1994). For purposes of preclusion, control is defined as “the power - whether 

exercised or not - to call the shots,” id., or “the power to determine what evidence 

and arguments should be offered in the litigation,” General Foods Corp. v. Mass. 

37

Case: 13-2535     Document: 00116678369     Page: 53      Date Filed: 04/22/2014      Entry ID: 5817902



Dep’t of Pub. Health, 648 F.2d 784, 789 (1st Cir. 1981). Steele, Hansmeier and 

Duffy exercised such control over AF’s litigation.

B. Appellants totally control AF, including in this litigation

 AF is one of Appellants’ wholly controlled and operated offshore shell 

companies. As the Ingenuity 13 court found, Steele, Hansmeier and Duffy formed 

AF “for the sole purpose of litigating copyright-infringement lawsuits … to shield 

[themselves] from potential liability and to give an appearance of legitimacy.” 

Add-3. AF has “no official owners or officers … but [Appellants] are the de facto 

owners and officers.” Id. Appellants “maintained full control over the entire 

copyright-litigation operation. [They] dictated the strategy to employ in each case, 

ordered their hired lawyers and witnesses to provide disinformation about the cases 

and the nature of their operation, and possessed all financial interests in the 

outcome of each case.” Id.

 Steele, Hansmeier and Duffy “instructed Gibbs to prosecute these lawsuits 

only if they remained profitable; and to dismiss them otherwise.” Id. Gibbs 

“communicated with local counsel for AF, essentially acting as a go-between for 

Steele and Hansmeier.” Add-17. Gibbs asked Ruggiero to keep Prenda abreast of 

this case by adding Prenda emails to the ECF notification list, and to forward 

Chowdhury’s discovery requests to Duffy. D.E. 42-2 at 1. After Gibbs left Prenda, 

Steele personally instructed Ruggiero to dismiss active AF cases, including this 

case. Id. at 2. Ruggiero informed Steele that he could not simply dismiss this case 
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as counterclaims were pending, and told Duffy he would be withdrawing, serving 

Duffy his motion for withdrawal. Id.; D.E. 22 at 2, 5.

 Appellants expressly recognize that “filings in this case … identified them as 

the controlling owners of Plaintiff.” App. Br. 17, 18. Their brief does not deny this 

relationship, so they have waived the ability to contest it. Pignons S.A. de 

Mecanique v. Polaroid Corp., 701 F.2d 1, 3 (1st Cir. 1983).

C. Appellants’ control of AF subjects them to liability for the 
judgment 

 “It has long been the rule that a nonparty who controls the litigation is bound 

by the judgment.” Explosives Corp., 817 F.2d at 906. That rule binds Appellants to 

AF’s liability, a result that reflects the true roles of the parties. “The result of the 

judgment is the same, the rationale supporting the judgment is the same, and the 

actual parties to the judgment are the same, although one party’s pseudonyms have 

now been added.” United States v. Bealey, 978 F.2d 696, 699 (Fed. Cir. 1992). 

“[A]ctual control … should override the artifice of separate legal incorporation.” 

Donatelli v. Nat’l Hockey League, 893 F.2d 459, 466 (1st Cir. 1990). See also id. at 

468 (requiring “a frank appraisal of the realities surrounding any given 

relationship”).

IV. Appellants are precluded from denying that AF is their alter ego or that 
they control its litigation

 The district court’s denial of Appellants’ Rule 60(b) motions was based in 

part on the Ingenuity 13 order that “identified Steele and Hansmeier as the 
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controlling owners of Plaintiff.” Addendum at 2. The Ingenuity 13 court 

conclusively determined that Appellants use AF as an alter ego and control its 

litigation. See Add-3. Issue preclusion bars the relitigation of issues previously 

adjudicated, as Chowdhury contended throughout the case, beginning with the 

affirmative defense of collateral estoppel he asserted in his answer. Appx. 24. He 

also raised the issue in his opposition to the motions for reconsideration, citing the 

Navasca court’s holding that “[i]ssue preclusion bars AF, Steele, and Hansmeier 

from re-litigating the findings of fact Judge Wright made in Ingenuity 13 regarding 

their alter ego relationship, their conduct, and their business model.” Add-19; see 

Appx. 108. Because they are precluded from disputing these issues, Appellants 

have no grounds to claim that AF’s liability was imposed on them improperly.

 “The preclusive effect of a federal-court judgment is determined by federal 

common law.” Taylor v. Sturgell, 553 U.S. 880, 891 (2006). “Federal common law 

governs claims that a party is precluded from relitigating an issue already decided 

in a federal court.” Global Naps, Inc. v. Verizon New England, Inc., 603 F.3d 71, 95 

(1st Cir. 2010). Accord Faigin v. Kelly, 184 F.3d 67, 78 (1st Cir. 1999); Latin Am. 

Music Co. v. Media Power Group, Inc., 705 F.3d 34, 42 (1st Cir. 2013) (giving 

preclusive effect to issue adjudicated in prior copyright lawsuit).

Issue preclusion requires that (1) both proceedings involved the same 
issue of law or fact, (2) the parties actually litigated that issue, (3) the 
prior court decided that issue in a final judgment, and (4) resolution of 
that issue was essential to judgment on the merits.
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Global Naps, Inc., 603 F.3d at 95 (applying federal common law).

 Applying those “federal preclusion principles,” Monarch Life Ins. Co. v. 

Ropes & Gray, 65 F.3d 973, 978 (1st Cir. 2001), Appellants were properly made 

jointly and severally liable with AF and cannot contend otherwise, because the 

issue of their controlling, alter ego relationship with AF was litigated and 

adjudicated against them in Ingenuity 13.

A. Steele, Hansmeier and Duffy’s control of and alter ego 
relationship with AF were at issue in Ingenuity 13 and in this case

 The same factual issues about Appellants’ controlling and alter ego 

relationship with AF were addressed in both Ingenuity 13 and in the case on appeal 

before this Court. “The identity of the issues need not be absolute; rather, it is 

enough that the issues are in substance identical.” Manganella v. Evanston Ins. Co., 

700 F.3d 585, 591 (1st Cir. 2012) (citing Montana v. United States, 440 U.S. 147, 

155 (1979)). Issue preclusion is applicable even when the causes of action differ. 

“The relevant question is not the identity of the causes of action in the two cases; it 

is the identity of the legal or factual issues raised in those cases that matters.” 

Urological Surgery Prof’l Ass’n v. William Mann Co., 764 F. Supp. 2d 311, 320 

(D.N.H. 2011) (citing Keystone Shipping Co. v. N.E. Power Co., 109 F.3d 46, 51 

(1st Cir. 1997)); accord Montana, 440 U.S. at 154-55.

 Appellants’ control over AF and their alter ego relationship were squarely at 

issue in the Ingenuity 13 court as it weighed sanctions in five consolidated AF 
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Holdings and Ingenuity 13 cases. See Ingenuity 13 LLC v. John Doe, No. 12-

cv-8333-ODW, 2013 U.S. Dist. LEXIS 17693 (C.D. Cal. Feb. 7, 2013); see also 

id., ECF No. 57 (C.D. Cal. Feb. 27, 2013) (consolidating cases). The court 

thoroughly explored Steele, Hansmeier and Duffy’s deceptive enterprise in which 

they used AF as a shell company plaintiff in litigation they controlled behind the 

scenes. It found that Appellants are AF’s “de facto owners and officers”; that they 

conspired and formed AF “for the sole purpose of litigating copyright-infringement 

lawsuits”; and that they “maintained full control over the entire copyright-litigation 

operation.” Add-3. Denying Steele’s motion for reconsideration, the court further 

noted that Appellants and AF “continue to act in concert” and “have a history of 

conspiring together—there is nothing to suggest that they have stopped.” Ingenuity 

13 LLC v. John Doe, No. 12-cv-8333, 2013 U.S. Dist. LEXIS 100849, at *8 (C.D. 

Cal. July 18, 2013).

 Chowdhury repeatedly raised the same issues to the district court. See Appx. 

28 (“Plaintiff’s counsel may truly be the real parties in interest in this case”), D.E. 

12 at 1 (AF “may in fact be an alias of its counsel, Prenda Law”). His motion for 

default judgment explicitly defined AF as “an alias of Prenda Law, Inc. and its 

principals—John Steele, Paul Duffy and Paul Hansmeier.” Appx. 51, D.E. 29 at 1. 

He specifically targeted Prenda’s “undisclosed interest in and control of the 

litigation.” D.E. 29 at 2. After the initial entry of default judgment, judgment was 
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re-entered in modified form, again listing AF and its aliases Prenda, Steele, Duffy, 

Hansmeier and Lutz collectively as “Plaintiff.” Appx. 54-55. 

B. Steele, Hansmeier and Duffy’s control of and alter ego 
relationship with AF was actually litigated in Ingenuity 13

 As required for preclusion to apply, the issues were actually litigated. 

“‘When an issue is properly raised, by the pleadings or otherwise, and is submitted 

for determination, and is determined, the issue is actually litigated.’” Restatement 

(Second) of Judgments § 27 cmt. d (1982)). The Ingenuity 13 court determined the 

pertinent issues in detailed findings of fact, “[b]ased on the evidence presented on 

the papers and through sworn testimony.” Add-2. 

 Steele, Hansmeier and Duffy were all parties to the sanctions proceedings in 

Ingenuity 13. They argued that they were not subject to personal jurisdiction. Mem. 

of Points and Authorities, Ingenuity 13 LLC v. John Doe, No. 12-cv-8333-ODW, 

ECF No. 82 (C.D. Cal. Mar. 8, 2013). But the court found “at least specific 

jurisdiction over [Steele, Hansmeier and Duffy] because of their pecuniary interest 

and active, albeit clandestine participation in these cases,” and ordered them to 

show cause why they should not be sanctioned for, among other things, 

misrepresenting the nature of AF and their relationship. Order, Ingenuity 13 LLC v. 

John Doe, No. 12-cv-8333-ODW, ECF No. 86 (C.D. Cal. Mar. 14, 2013). See also 

Add-2 (AF’s local counsel Brett Gibbs’ behavior “was controlled by several 

attorneys,” namely Steele, Hansmeier and Duffy, who were among those “ordered 
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to show cause why they should not be sanctioned for their behind-the-scenes role 

in the conduct facially perpetrated by Gibbs”).

 None of the three attended the first show-cause hearing in Ingenuity 13 as 

ordered; at the second hearing, all three refused to testify, invoking their Fifth 

Amendment privilege against self-incrimination. See Add-2, D.E. 29 at 3, Add-20; 

see also Appellees’ Revised Answering Brief at 29-33, Ingenuity 13, LLC v. John 

Doe, No. 13-55859 (9th Cir. filed Apr. 15, 2014) (detailing both Ingenuity 13 

evidentiary hearings).

 Appellants’ invocation of the Fifth Amendment in Ingenuity 13 does not 

prevent a finding that they actually litigated the issues. “The mere invoking of the 

Fifth Amendment privilege does not disallow issue preclusion in subsequent 

cases.” Birdsall v. Tulloch (In re Tulloch), 373 B.R. 370, 387 (Bankr. D.N.J. 2007) 

(emphasis in original) (concluding that the Massachusetts Supreme Judicial Court 

would so rule); cf. Monarch Life Ins. Co. v. Ropes & Gray, 65 F.3d 973, 981 (1st 

Cir. 2001) (where issue was “squarely raised,” giving a “‘full and fair opportunity 

for judicial resolution of the issue,’ … silence alone satisfied the [actual litigation] 

criterion under the collateral estoppel analysis”) (quoting Blonder-Tongue Lab., 

Inc. v. Univ. of Ill. Found., 402 U.S. 313, 328 (1971)). 

In some cases, “even if [an issue] was not litigated, the party’s reasons for 

not litigating in the prior action may be such that preclusion would be appropriate.” 

Restatement (Second) of Judgments § 27 cmt. e (1982). See, e.g., Gober v. Terra

44

Case: 13-2535     Document: 00116678369     Page: 60      Date Filed: 04/22/2014      Entry ID: 5817902



+Corp. (In re Gober), 100 F.3d 1195, 1206 (5th Cir. 1996). Where issues were 

actually litigated in Ingenuity 13, but Appellants chose not to show cause why 

sanctions were not warranted in the first instance, they do not deserve a second bite 

at the apple. See Backlund v. Stanley-Snow (In re Stanley-Snow), 405 B.R. 11, 

19-20 (B.A.P. 1st Cir. 2009). “[A] party cannot circumvent the doctrine’s 

preclusive effect merely by presenting additional evidence that was available to it 

at the time of the first action.” Latin Am. Music Co., 705 F.3d at 42. As the 

Navasca magistrate’s report determined:

… AF, Steele and Hansmeier all had a full and fair opportunity to 
litigate these very issues in Ingenuity 13. … Any prejudice they might 
have suffered … was caused by their own gamesmanship and failure 
to appear at the hearing in violation of Judge Wright’s order.

Add-19-20. Adopting the magistrate’s report, the Navasca court noted that 

“Mr. Steele and Mr. Hansmeier refused to give testimony at the second OSC 

hearing where they could have explained what their relationship with AF was.” 

D.E. 42-12 at 10. It further found support for the Ingenuity 13 findings that 

Appellants are AF’s de facto owners in Hansmeier’s testimony, as AF’s Rule 30(b)

(6) deponent, that AF had no officers with titles like CEO, president, treasurer or 

secretary. Id. at 9. Appellants exercised total control over the plaintiff and so “had a 

sufficient ‘laboring oar’ in the conduct of the [prior] litigation to actuate principles 

of estoppel.” Montana, 440 U.S. at 155.
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C. Steele, Hansmeier and Duffy’s control of and alter ego 
relationship with AF were actually decided in a final judgment in 
Ingenuity 13

 The Ingenuity 13 order sanctioning Appellants was sufficiently final for 

issue preclusion to apply. See Faigin v. Kelly, 184 F.3d 67, 78 (1st Cir. 1999) 

(requiring “finality of the earlier resolution (that is, that the issue was determined 

by a valid and binding final judgment or order)”). The precluded issue need not be 

the ultimate issue decided; “issue preclusion can extend to necessary intermediate 

findings … even where those findings are not explicit.” Manganella v. Evanston 

Ins. Co., 700 F.3d 585, 591 (1st Cir. 2012) (citations omitted). A sanctions order 

may be the basis of issue preclusion in subsequent cases, as the Navasca court 

specifically held about the Ingenuity 13 sanctions order. See Int’l Strategies Grp., 

Ltd. v. Pomeroy (In re Pomeroy), 353 B.R. 371 (Bankr. D. Mass. 2006); Kaplan v. 

Wasko (In re Wasko), No. 12-br-1118-PaMkBe, 2013 Bankr. LEXIS 1667 (Bankr. 

9th Cir. Mar. 6, 2013). Issues decided in a post-judgment order may be preclusive: 

“it is well established that the finality requirement for collateral estoppel does not 

require a final judgment.” Pina v. Rodriguez, 278 F. Supp. 2d 195, 203 (D.P.R. 

2003); accord O’Reilly v. Malon, 747 F.2d 820, 822-23 (1st Cir. 1984).

 It was uncontested that the Ingenuity 13 sanctions order was a final 

judgment when the Navasca court applied issue preclusion to it. Add-20. Steele, 

Hansmeier and Duffy are separately appealing the order, which they accurately 

term a “final order” to support the Ninth Circuit’s jurisdiction under 28 U.S.C. § 
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1291. Appellants’ Opening Brief at 2, Ingenuity 13, LLC v. John Doe, No. 

13-55859 (9th Cir. filed Nov. 18, 2013). Their appeal of the Ingenuity 13 order 

does not limit its preclusive effect. Ordinary rules of preclusion apply “even where 

the first, or issue preclusive, judgment is still on appeal when the second action 

occurs.” Kane v. Town of Harpswell (In re Kane), 254 F.3d 325, 328 (1st Cir. 

2001). Rather, their opportunity to appeal itself supports a determination that the 

Ingenuity 13 order was fully and fairly litigated. Id. at 329 (issue preclusion 

requires an opportunity to appeal the preclusive judgment). “[T]he wisest course 

… is to regard the prior decision of the issue as final for the purpose of issue 

preclusion without awaiting a final judgment.” Restatement (Second) of Judgments 

§ 13(g) (1982).

D. The Ingenuity 13 court’s findings about Steele, Hansmeier and 
Duffy’s control of and alter ego relationship with AF were 
necessary to its order sanctioning them

 For issue preclusion purposes, “a finding is ‘necessary’ if it was central to 

the route that led the factfinder to the judgment reached, even if the result ‘could 

have been achieved by a different, shorter, and more efficient route.’” Hoult v. 

Hoult, 157 F.3d 29, 32 (1st Cir. 1998) (quoting Commercial Assocs. v. Tilcon 

Gammino, Inc., 998 F.2d 1092, 1097 (1st Cir. 1993)).

 The Ingenuity 13 court itself identified the issue of Appellants’ alter ego 

relationship with the shell company AF as central to its order sanctioning Steele, 

Hansmeier and Duffy jointly and severally: “It was when the Court realized 

47

Case: 13-2535     Document: 00116678369     Page: 63      Date Filed: 04/22/2014      Entry ID: 5817902



Plaintiffs engaged their cloak of shell companies and fraud that the Court went to 

battlestations.” Add-1-2. 

 Resolving the issue of Appellants’ control of AF’s litigation was also 

essential to the sanctions order, as the Navasca magistrate determined:

Judge Wright specifically ordered Steele and Hansmeier to appear and 
testify because Gibbs represented that these individuals had controlled 
his litigation activities, and Judge Wright wanted to determine 
whether they were “culpable” for Gibbs’ conduct. … Wright’s 
sanctions order was based on his finding that Hansmeier and Steele 
were culpable, and thus the nature of their control over Gibbs’ action 
was necessary to his award of sanctions.

Add-20.

 Appellants themselves treat the Ingenuity 13 court’s factual findings about 

their alter ego relationship with AF and Ingenuity 13 as essential to the judgment, 

arguing in their separate appeal to the Ninth Circuit that the sanctions order should 

be vacated on the grounds that those findings are erroneous. See Appellants’ 

Opening Brief at 31, Ingenuity 13, LLC v. John Doe, No. 13-55859 (9th Cir. filed 

Nov. 18, 2013) (“the record on appeal is devoid of any information from which the 

District Court could reasonably infer that the individual Appellants were real 

parties in interest”). That argument flies in the face of Gibbs’ affidavit and the 

Prenda financial records he produced. Appellees’ Revised Answering Brief at 

39-40, Ingenuity 13, LLC v. John Doe, No. 13-55859 (9th Cir. filed Apr. 15, 2014). 

But it demonstrates the centrality of the issue in the Ingenuity 13 court’s 

determination. 
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Any distinction between AF and Steele, Hansmeier and Duffy must be 

disregarded as a legal fiction. They are precluded from arguing otherwise. 

Applying issue preclusion moots the primary arguments in Appellants’ Principal 

Brief that they were not properly served, designated as parties, or alleged to have 

committed any wrongdoing. App. Br. 8-9, 10-15. Chowdhury’s counterclaims, 

alleging substantial wrongdoing, were properly raised against and served upon 

Appellants under their alias AF Holdings. The district court had jurisdiction over 

Appellants individually because they both controlled the litigation and used AF as 

an alter ego. Both service and judgment sufficiently reached Appellants under the 

name of their shell company. The judgment should be affirmed.

V. The district court’s determination of damages was proper

Appellants take issue with three aspects of the district court’s damages 

determinations: that the judgment was awarded against them; that it awarded 

“interest as provided by law”; and that it was reached without an evidentiary 

hearing. App. Br. 15-16. Each of these decisions on damages was within the court’s 

discretion.

Appellants argue that Chowdhury had made no “request for judgment against 

Steele, Duffy, or Hansmeier.” App. Br. 15. “[A] default does not expose a 

defendant to impositions not properly identified before the entry of default.” 

Hooper-Haas v. Ziegler Holdings, LLC, 690 F.3d 54, 40 (1st Cir. 2012); Fed. R. 

Civ. P. 54(c). Long before the default and throughout this case, Chowdhury 
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properly identified Appellants as AF’s alias or alter ego. Once judgment on each 

counterclaim had been requested and properly entered against AF, the district court 

properly applied the judgment against AF under its true names: Steele, Hansmeier, 

and Duffy. Appellants have once again failed to properly address their relationship 

with AF and the preclusive effect of the Ingenuity 13 order. In Navasca, the failure 

came though the court expressly raised the issue. See D.E. 42-12 at 10. Any belated 

argument that Appellants are not AF’s controlling owners, or are not bound by the 

judgment against AF by their control over the litigation, is precluded as a matter of 

law and waived by Appellants’ failure to contest it in their opening brief. See 

Pignons, 701 F.2d 1 (1st Cir. 1983). 

The judgment does not offend Rule 54(c), which limits a default judgment to 

the amount and kind of judgment prayed for in the pleadings. The total amount 

prayed for cannot be specified in Massachusetts pursuant to Mass. Gen. L. c. 231, 

§ 13B, which prohibits a complaint reciting an ad damnum monetary amount 

sought. Hermanson v. Szaforowicz, 457 Mass. 39, 44 (Mass. 2010). The provision 

of statutory interest on an award of damages does not differ in kind from a 

judgment for damages, which the complaint expressly sought, only in degree. See 

id. at 45. Post-judgment “interest as provided by law” is mandatory even if the 

judgment itself does not say it, so the district court did not err by making that 

provision express. See United States v. Michael Schiavone & Sons Inc., 450 F.2d 

875, 877 (1st Cir. 1971) (“Regardless of whether the judgment itself contains a 
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specific award of interest, once final judgment has been entered in a civil suit in a 

federal court the prevailing party becomes a judgment creditor and is entitled to 

post-judgment interest under the mandatory terms of 28 U.S.C. § 1961.”).

Awarding interest also does not implicate Appellants’ concern that a 

defaulting party, “‘relying on the damage ceilings contained in plaintiffs’ prayers,’” 

could not accurately calculate the cost of default in advance. Slige v. Merz, 510 F.

3d 157, 162 (2d. Cir. 2007) (quoting Appleton Elec. Co. v. Graves Truck Line, Inc., 

635 F.2d 603, 611 (7th Cir. 1980)); see App. Br. 16-17. Massachusetts parties are 

may not specify damage ceilings, and Appellants, who brought this case through 

AF, litigated issues far beyond the pleadings, and had ample advance notice of the 

default, are unlike the non-appearing defaulted defendants in Slige. See id. at 161; 

see also Sylvan Beach v. Koch, 140 F.2d 852, 861-62 (8th Cir. 1944); Sarlie v. E.J. 

Bruce Co., 265 F. Supp. 371, 377 (S.D.N.Y. 1967) (“It is arguable, however, that as 

a matter of policy the limitations of the Rule should apply only to a judgment by 

default for want of appearance and not to a default judgment where the defendant 

has appeared.”).

 Even if interest were deemed improper under Rule 54(c), the default 

judgment would not be void in its entirety, but “only as to the part the clerk was 

without authority to enter.” De La Torre v. Nat’l City Bank, 91 F.2d 399, 404 (1st 

Cir. 1937) (per curiam). An error in an award of damages under Rule 54(c), if 

corrected, does not violate the defendants’ due process or render the judgment 
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void. Blanchard v. Cortes-Molina, 453 F.3d 40, 45-46 (1st Cir. 2006); accord 

Jabaily v. Cullen, 18 Mass. App. Ct. 943, 945, 467 N.E.2d 881, 883 (Mass. App. 

Ct. 1984) (applying analogous Mass. R. Civ. P. 54(c)). “The obvious remedy for 

this infirmity is … to strike the offending items from the compendium of relief 

granted.” Hooper-Haas, 690 F.3d at 41.

 Nor did the district court abuse its discretion in determining that no hearing 

was required to assess the amount of damages under Fed. R. Civ. P. 55(b). HMG 

Property Investors, Inc. v. Parque Industrial Rio Canas, Inc., 847 F.2d 908, 919 

(1st Cir. 1988). The district court had discretion to enter default judgment without a 

hearing to set damages. Banco Bilbao Vizcaya Argentaria v. Family Rests., Inc. (In 

re Home Rests., Inc.), 285 F.3d 111, 114 (1st Cir. 2002) (citing HMG). The amount 

of evidence required to prove damages on a default judgment under Rule 55(b) is a 

matter for the district court’s discretion. KPS & Assocs., Inc. v. Designs by FMC, 

Inc., 318 F.3d 1, 18 (1st Cir. 2003) (citing HMG, 847 F.2d at 919). After entering 

default, the district court did receive further proof of the amount of damages before 

converting the default to judgment: a detailed and uncontested affidavit and 

itemization of Chowdhury’s fees and costs. D.E. 29-2. Appellants fail to explain 

why that was insufficient. An evidentiary hearing is “unnecessary where ‘the 

amount claimed is liquidated or capable of ascertainment from definite figures 

contained in the documentary evidence or in detailed affidavits.’” Brockton Sav. 

Bank v. Peat, Marwick, Mitchell & Co., 771 F.2d 5, 13 (1st Cir. 1985) (quoting 
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Dundee Cement Co. v. Howard Pipe & Concrete Products, Inc., 722 F.2d 1319, 

1323 (7th Cir. 1983)). Accord KPS, 318 F.3d at 21 (remanding for further evidence 

while noting that in certain cases a district court may “dispense with a Rule 55(b)

(2) hearing, even in the face of apparently unliquidated claims”) (citations 

omitted); Int’l Union of Operating Eng’rs, Local 4 v. Stanley Excavation, 243 

F.R.D. 25 (D. Me. 2007); Hasbro, Inc. v. Chang, No. 03-cv-482 T, 2006 U.S. Dist. 

LEXIS 35529 (D.R.I. May 9, 2006) (dispensing with evidentiary hearing on 

$400,000 unliquidated damages claim), adopted, 2006 U.S. Dist. LEXIS 101231 

(June 7, 2006). Revisiting the issue, or any other raised by Appellants, would be an 

empty exercise. 

CONCLUSION

 For all the above reasons, the order denying Appellants’ motions to set aside 

the judgment should be affirmed. Further, Appellee Chowdhury requests any other 

relief to which the Court deems he is entitled, such as fees and costs on appeal.

Respectfully submitted,

/s/ Daniel G. Booth
Jason E. Sweet
BOOTH SWEET LLP
32R Essex Street #1A
Cambridge, MA 02139
(617) 250-8602

Attorneys for Appellee
Sandipan Chowdhury
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Ingenuity 13 LLC v. Doe

United States District Court for the Central District of California
May 6, 2013, Decided; May 6, 2013, Filed

Case No. 2:12-cv-8333-ODW(JCx)

Reporter: 2013 U.S. Dist. LEXIS 64564; Copy. L. Rep. (CCH) P30,423; 2013 WL 1898633

INGENUITY 13 LLC, Plaintiff, v. JOHN DOE,

Defendant.

Prior History: Ingenuity 13 LLC v. Doe, 2013

U.S. Dist. LEXIS 17693 (C.D. Cal., Feb. 7,

2013)

Counsel: [*1] For Ingenuity13 LLC, Plaintiff:

Brett Langdon Gibbs, Prenda Law Inc, Mill

Valley, CA.

For John Steele, Movant: David M Majchrzak,

LEAD ATTORNEY, Klinedinst PC, San Diego,

CA; Heather Rosing, LEAD ATTORNEY,

Klinedinst Law Offices, San Diego, CA; Thomas

P Mazzucco, Timothy J Halloran, LEAD

ATTORNEYS, Murphy Pearson Bradley and

Feeney, San Francisco, CA.

For Paul Hansmeier, Paul Duffy, Angela Van

Den Hemel, Prenda Law, Inc., Movants: David

M Majchrzak, LEAD ATTORNEY, Klinedinst

PC, San Diego, CA; Heather Rosing, LEAD
ATTORNEY, Klinedinst Law Offices, San
Diego, CA.

For John Doe, Defendant: Morgan E Pietz,
LEAD ATTORNEY, The Pietz Law Firm,
Manhattan Beach, CA; Nicholas R Ranallo,
Nicholas Ranallo Law Offices, Boulder Creek,
CA.

Judges: OTIS D. WRIGHT, II, UNITED
STATES DISTRICT JUDGE.

Opinion by: OTIS D. WRIGHT, II

Opinion

ORDER ISSUING SANCTIONS

″The needs of the many outweigh the needs of
the few.″

—Spock, Star Trek II: The Wrath of Khan

(1982).

I. INTRODUCTION

Plaintiffs 1 have outmaneuvered the legal
system. 2 They’ve discovered the nexus of
antiquated copyright laws, paralyzing social
stigma, and unaffordable defense costs. And they
exploit this anomaly by accusing individuals of
illegally downloading a single pornographic
[*2] video. Then they offer to settle—for a sum

calculated to be just below the cost of a
bare-bones defense. For these individuals,
resistance is futile; most reluctantly pay rather
than have their names associated with illegally
downloading porn. So now, copyright laws
originally designed to compensate starving
artists allow, starving attorneys in this
electronic-media era to plunder the citizenry.

Plaintiffs do have a right to assert their
intellectual-property rights, so long as they do
[*3] it right. But Plaintiffs’ filing of cases using

the same boilerplate complaint against dozens of
defendants raised the Court’s alert. It was when

1 The term ″Plaintiffs″ used in this order refers to AF Holdings LLC, Ingenuity 13 LLC, as well as related entities, individuals,

and attorneys that collaborated in the underlying scheme fronted by AF Holdings and Ingenuity 13.

2 This order concerns conduct committed in the following related cases: AF Holdings LLC v. Doe, No. 2:12-cv-6636-ODW(JCx)

(C.D. Cal. filed Aug. 1, 2012); AF Holdings LLC v. Doe, No. 2:12-cv-6669-ODW(JCx) (C.D. Cal. filed Aug. 2, 2012); Ingenuity

13 LLC v. Doe, No. 2:12-cv-6662-ODW(JCx) (C.D. Cal. filed Aug. 2, 2012); Ingenuity 13 LLC v. Doe, No.

2:12-cv-6668-ODW(JCx) (C.D. Cal. filed Aug. 2, 2012); Ingenuity 13 LLC v. Doe, No. 2:12-cv-8333-ODW(JCx) (C.D. Cal. filed

Sept. 27, 2012).
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the Court realized Plaintiffs engaged their cloak
of shell companies and fraud that the Court went
to battlestations.

II. PROCEDURAL HISTORY

The Court issued its February 7, 2013 Order to
Show Cause re Sanctions to allow counsel, Brett
Gibbs, to explain why he ignored the Court’s
discovery-stay Order, filed complaints without
reasonable investigation, and defrauded the
Court by asserting a copyright assignment
secured with a stolen identity. (ECF No. 48.) As
evidence materialized, it turned out that Gibbs
was just a redshirt.

Gibbs’s behavior in the porno-trolling collective
was controlled by several attorneys, under whom
other individuals also took their orders. Because
it was conceivable that these attorneys (and
others) were culpable for Gibbs’s conduct, the
Court ordered these parties to appear.

The following additional parties were ordered to
appear: (a) John Steele, of Steele Hansmeier
PLLC, Prenda Law, Inc., and/or Livewire
Holdings LLC; (b) Paul Hansmeier, of Steele
Hansmeier PLLC and/or Livewire Holdings
LLC; (c) Paul Duffy, of Prenda [*4] Law, Inc.;
(d) Angela Van Den Hemel, of Prenda Law, Inc.;
(e) Mark Lutz, of Prenda Law, Inc., AF Holdings
LLC, and/or Ingenuity 13 LLC; (f) Alan Cooper,
of AF Holdings LLC; (g) Peter Hansemeier, of
6881 Forensics, LLC; (h) Prenda Law, Inc.; (i)
Livewire Holdings LLC; (j) Steele Hansmeier
PLLC; (k) AF Holdings LLC; (l) Ingenuity 13
LLC; (m) 6881 Forensics, LLC; and (n) Alan
Cooper, of 2170 Highway 47 North, Isle, MN
56342. (ECF Nos. 66, 86.) These parties were
ordered to show cause why they should not be
sanctioned for their behind-the-scenes role in the
conduct facially perpetrated by Gibbs. These
parties were also ordered to explain the nature of
their operations, relationships, and financial
interests.

III. LEGAL STANDARD

The Court has a duty to supervise the conduct of
attorneys appearing before it. Erickson v.

Newmar Corp., 87 F.3d 298, 301 (9th Cir. 1996).
The power to punish contempt and to coerce
compliance with issued orders is based on
statutes and the Court’s inherent authority. Int’l

Union, United Mine Workers of Am. v. Bagwell,

512 U.S. 821, 831, 114 S. Ct. 2552, 129 L. Ed. 2d

642 (1994). Though this power must be
exercised with restraint, the Court has wide
latitude in fashioning appropriate sanctions to fit
[*5] the conduct. See Roadway Express, Inc. v.

Piper, 447 U.S. 752, 764-65, 100 S. Ct. 2455, 65

L. Ed. 2d 488 (1980).

Under the Court’s inherent authority, parties and
their lawyers may be sanctioned for improper
conduct. Fink v. Gomez, 239 F.3d 989, 991 (9th

Cir. 2001). This inherent power extends to a full
range of litigation abuses, the litigant must have
engaged in bad faith or willful disobedience of a
court’s order. Id. at 992. Sanctions under the
Court’s inherent authority are particularly
appropriate for fraud perpetrated on the court.
See Chambers v. NASCO, Inc., 501 U.S. 32, 54,

111 S. Ct. 2123, 115 L. Ed. 2d 27 (1991).

IV. DISCUSSION

A. Findings of fact

Based on the evidence presented on the papers
and through sworn testimony, the Court finds the
following facts, including those based on
adverse inferences drawn from Steele,
Hansmeier, Duffy, and Van Den Hemel’s blanket
refusal to testify. 3

1. Steele, Hansmeier, and Duffy (″Principals″)
are attorneys with shattered law practices.
Seeking easy money, they conspired to operate
this [*6] enterprise and formed the AF Holdings
and Ingenuity 13 entities (among other fungible

3 Even if their refusal was based on the Fifth Amendment privilege against self-incrimination, the Court still may draw adverse

inferences against them in this civil proceeding. Baxter v. Palmigiano, 425 U.S. 308, 318, 96 S. Ct. 1551, 47 L. Ed. 2d 810

(1976).
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entities) for the sole purpose of litigating
copyright-infringement lawsuits. They created
these entities to shield the Principals from
potential liability and to give an appearance of
legitimacy.

2. AF Holdings and Ingenuity 13 have no assets
other than several copyrights to pornographic
movies. There are no official owners or officers
for these two offshore entities, but the Principals
are the de facto owners and officers.

3. The Principals started their
copyright-enforcement crusade in about 2010,
through Prenda Law, which was also owned and
controlled by the Principals. Their litigation
strategy consisted of monitoring BitTorrent
download activity of their copyrighted
pornographic movies, recording IP addresses of
the computers downloading the movies, filing
suit in federal court to subpoena Internet Service
Providers (″ISPs″) for the identity of the
subscribers to these IP addresses, and sending
cease-and-desist letters to the subscribers,
offering to settle each copyright-infringement
claim for about $4,000.

4. This nationwide strategy was highly
successful because of statutory-copyright
damages, [*7] the pornographic subject matter,
and the high cost of litigation. Most defendants
settled with the Principals, resulting in proceeds
of millions of dollars due to the numerosity of
defendants. These settlement funds resided in the
Principals’ accounts and not in accounts
belonging to AF Holdings or Ingenuity 13. No
taxes have been paid on this income.

5. For defendants that refused to settle, the
Principals engaged in vexatious litigation
designed to coerce settlement. These lawsuits
were filed using boilerplate complaints based on
a modicum of evidence, calculated to maximize
settlement profits by minimizing costs and
effort.

6. The Principals have shown little desire to
proceed in these lawsuits when faced with a

determined defendant. Instead of litigating, they
dismiss the case. When pressed for discovery,
the Principals offer only disinformation—even
to the Court.

7. The Principals have hired willing attorneys,
like Gibbs, to prosecute these cases. Though
Gibbs is culpable for his own conduct before the
Court, the Principals directed his actions. In
some instances, Gibbs operated within narrow
parameters given to him by the Principals, whom
he called ″senior attorneys.″

8. The Principals [*8] maintained full control
over the entire copyright-litigation operation.
The Principals dictated the strategy to employ in
each case, ordered their hired lawyers and
witnesses to provide disinformation about the
cases and the nature of their operation, and
possessed all financial interests in the outcome
of each case.

9. The Principals stole the identity of Alan
Cooper (of 2170 Highway 47 North, Isle, MN
56342). The Principals fraudulently signed the
copyright assignment for ″Popular Demand″

using Alan Cooper’s signature without his
authorization, holding him out to be an officer of
AF Holdings. Alan Cooper is not an officer of
AF Holdings and has no affiliation with
Plaintiffs other than his employment as a
groundskeeper for Steele. There is no other
person named Alan Cooper related to AF
Holdings or Ingenuity 13.

10. The Principals ordered Gibbs to commit the
following acts before this Court: file
copyright-infringement complaints based on a
single snapshot of Internet activity; name
individuals as defendants based on a statistical
guess; and assert a copyright assignment with a
fraudulent signature. The Principals also
instructed Gibbs to prosecute these lawsuits only
if they remained [*9] profitable; and to dismiss
them otherwise.

11. Plaintiffs have demonstrated their
willingness to deceive not just this Court, but
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other courts where they have appeared.
Plaintiffs’ representations about their operations,
relationships, and financial interests have varied
from feigned ignorance to misstatements to
outright lies. But this deception was calculated
so that the Court would grant Plaintiffs’
early-discovery requests, thereby allowing
Plaintiffs to identify defendants and exact
settlement proceeds from them. With these
granted requests, Plaintiffs borrow the authority
of the Court to pressure settlement.

B. Sanctions

Although the Court originally notified the parties
that sanctions would be imposed under Federal

Rule of Civil Procedure 11(b)(3) and Local Rule

83-3, the Court finds it more appropriate to
sanction the parties under its inherent authority.
See In re DeVille, 361 F.3d 539, 550 (9th Cir.

2004) (″[T]he bankruptcy court’s failure to
specify, in advance of the disciplinary
proceedings, that its inherent power was a basis
for those proceedings, did not serve to undercut
its sanctioning authority.″). The sanctions for
Plaintiffs’ misconduct are as follows.

1. Rule 11 sanctions

The [*10] Court maintains that its prior analysis
of Plaintiffs’ Rule 11 violations is accurate. (ECF
No. 48.) Plaintiffs can only show that someone,
using an IP address belonging to the subscriber,
was seen online in a torrent swarm. But Plaintiffs
did not conduct a sufficient investigation to
determine whether that person actually
downloaded enough data (or even anything at
all) to produce a viewable video. Further,
Plaintiffs cannot conclude whether that person
spoofed the IP address, is the subscriber of that
IP address, or is someone else using that
subscriber’s Internet access. Without better
technology, prosecuting illegal BitTorrent
activity requires substantial effort in order to
make a case. It is simply not economically viable
to properly prosecute the illegal download of a
single copyrighted video.

Enter Plaintiffs and their cottage-industry
lawsuits. Even so, the Court is not as troubled by

their lack of reasonable investigation as by their
cover-up. Gibbs argued that a deep inquiry was
performed prior to filing. Yet these arguments
are not credible and do not support Gibbs’s
conclusions. Instead, Gibbs’s arguments suggest
a hasty after-the-fact investigation, and a shoddy
one at [*11] that.

For instance, Gibbs characterized Marvin
Denton’s property as ″a very large estate
consisting of a gate for entry and multiple
separate houses/structures on the property.″
(ECF No. 49, at 19.) He stated this to
demonstrate the improbability that Denton’s
Wi-Fi signal could be received by someone
outside the residence. But Denton’s property is
not a large estate; it is a small house in a closely
packed residential neighborhood. There are also
no gates visible.

Gibbs’s statement is a blatant lie. His statement
resembles other statements given by Plaintiffs in
this and their other cases: statements that sound
reasonable but lack truth. Thus, the Court
concludes that Gibbs, even in the face of
sanctions, continued to make factual
misrepresentions to the Court.

Nevertheless, Rule 11 sanctions are
inappropriate here because it is the wrong
sanctions vehicle at this stage of litigation. The
cases have already been dismissed and monetary
sanctions are not available. Fed. R. Civ. P

11(c)(5)(B) (a court cannot impose a monetary
sanction on its own unless it issued the
show-cause order before voluntary dismissal).
The more appropriate sanction for these Rule 11

violations is what the Court [*12] had already
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imposed: denial of requests for early discovery.
(ECF No. 28.)

2. Sanctions under the Court’s inherent

authority

In addition to Gibbs’s misrepresentations, there
is the matter of the ignored Court Order vacating
early discovery. (ECF No. 28.) The evidence
does not show that the Order was ignored
because of miscommunication among Plaintiffs.
The Order was purposely ignored—hoping that
the ISPs were unaware of the vacatur and would
turn over the requested subscriber information.

Then there is the Alan Cooper forgery. Although
a recipient of a copyright assignment need not
sign the document, a forgery is still a forgery.
And trying to pass that forged document by the
Court smacks of fraud. Unfortunately, other than
these specific instances of fraud, the Court
cannot make more detailed findings of fraud.

Nevertheless, it is clear that the Principals’
enterprise relies on deception. Part of that ploy
requires cooperation from the courts, which
could only be achieved through deception. In
other words, if the Principals assigned the
copyright to themselves, brought suit in their
own names, and disclosed that they had the sole
financial interest in the suit, a court would
scrutinize [*13] their conduct from the outset.
But by being less than forthcoming, they
defrauded the Court. They anticipated that the
Court would blindly approve their
early-discovery requests, thereby opening the
door to more settlement proceeds.

The Principals also obfuscate other facts,
especially those concerning their operations,
relationships, and financial interests. The
Principals’ web of disinformation is so vast that
the Principals cannot keep track—their
explanations of their operations, relationships,
and financial interests constantly vary. This
makes it difficult for the Court to make a
concrete determination.

Still, the Court adopts as its finding the
following chart detailing Plaintiffs’
relationships. Though incomplete, this chart is
about as accurate as possible given Plaintiffs’
obfuscation.

As for Van Den Hemel, Lutz, and Hansemeier,
they are not without fault even though they acted
under orders from the Principals. They were not
merely assimilated; they knowingly participated
in this scheme, reaping the benefits when the
going was good. Even so, their status as
non-attorneys and non-parties severely limits the
sanctions that could be levied against them.

Despite these findings, the [*14] Court deems
these findings insufficient to support a large
monetary sanction—a seven-digit sanction
adequate to deter Plaintiffs from continuing their
profitable enterprise. Even if the Court enters
such a sanction, it is certain that Plaintiffs will
transfer out their settlement proceeds and plead
paucity. Yet Plaintiffs’ bad-faith conduct
supports other more fitting sanctions.

First, an award of attorney’s fees to Defendants
is appropriate. This award compensates them for
expenses incurred in this vexatious lawsuit,
especially for their efforts in countering and
revealing the fraud perpetrated by Plaintiffs.

So far, only Morgan Pietz and Nicholas Ranallo
have appeared. 4 Upon review, the Court finds
Pietz’s expenditure of 120.5 hours at an hourly
rate of $300 reasonable based on his experience,
work quality, and quantity of necessary papers

4 They appeared on behalf of the Doe Defendant in the case Ingenuity 13 LLC [*15] v. Doe, No. 2:12-cv-8333-ODW(JCx)

(C.D. Cal. filed Sept. 27, 2012).
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filed with the Court. (ECF No. 102.) Although
many of these hours were spent after the case
was dismissed, these hours were spent in
connection with the sanction hearings—time
well spent. Similarly, the attorney’s fees and
costs incurred by Ranallo also appear
reasonable.

Therefore, the Court awards attorney’s fees and
costs in the sum of $40,659.86 to Doe:
$36,150.00 for Pietz’s attorney’s fees; $1,950.00
for Ranallo’s attorney’s fees; $2,226.26 for
Pietz’s costs; and $333.60 for Ranallo’s costs.
As a punitive measure, the Court doubles this
award, yielding $81,319.72. 5 This punitive
multiplier is justified by Plaintiffs’ brazen
misconduct and relentless fraud. The Principals,
AF Holdings, Ingenuity 13, Prenda Law, and
Gibbs are liable for this sum jointly and
severally, and shall pay this sum within 14 days
of this order.

Second, there is little doubt that that Steele,
Hansmeier, Duffy, Gibbs suffer from a form of
moral turpitude unbecoming of an officer of the
court. To this end, the Court will refer them to
their respective state and federal bars.

Third, though Plaintiffs boldly probe the
outskirts of law, the only enterprise they
resemble is RICO. The federal agency eleven
decks up is familiar with their prime directive
and will gladly refit them for their next voyage.
The Court will refer this [*16] matter to the
United States Attorney for the Central District of

California. The will also refer this matter to the
Criminal Investigation Division of the Internal
Revenue Service and will notify all judges
before whom these attorneys have pending
cases. For the sake of completeness, the Court
requests Pietz to assist by filing a report, within
14 days, containing contact information for: (1)
every bar (state and federal) where these
attorneys are admitted to practice; and (2) every
judge before whom these attorneys have pending
cases.

4. Local Rule 83-3 sanctions

For the same reasons stated above, the Court will
refer Duffy and Gibbs to the Standing
Committee on Discipline (for this District) under
Local Rule 83-3.

V. CONCLUSION

Steele, Hansmeier, Duffy, Gibbs, Prenda Law,
AF Holdings, and Ingenuity 13 shall pay, within
14 days of this order, attorney’s fees and costs
totaling $81,319.72 to Doe. The Court enters
additional nonmonetary sanctions in accordance
with the discussion above.

IT IS SO ORDERED.

May 6, 2013

/s/ Otis D. Wright, II

OTIS D. WRIGHT, II

UNITED STATES DISTRICT JUDGE

5 This punitive portion is calculated to be just below the cost of an effective appeal.
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AF HOLDINGS LLC, Plaintiff, v. JOE

NAVASCA, Defendant.

Prior History: Ingenuity 13 LLC v. Doe, 2013

U.S. Dist. LEXIS 100849 (C.D. Cal., July 18,

2013)

AF Holdings LLC v. Navasca, 2013 U.S. Dist.

LEXIS 15617 (N.D. Cal., Feb. 5, 2013)

Counsel: [*1] For AF Holdings LLC, Plaintiff:
Paul Duffy, LEAD ATTORNEY, Law Offices of
Paul Duffy, Chicago, IL.

For Joe Navasca, Defendant: Morgan E. Pietz,
The Pietz Law Firm, Manhattan Beach, CA;
Nicholas Ranallo, Attorney at Law, Boulder
Creek, CA.

For Putative John Doe in Related Case,
Miscellaneous: Morgan E. Pietz, The Pietz Law
Firm, Manhattan Beach, CA.

Judges: EDWARD M. CHEN, United States
District Judge.

Opinion by: EDWARD M. CHEN

Opinion

ORDER GRANTING DEFENDANT’S

MOTION FOR ATTORNEY’S FEES

(Docket No. 84)

Previously, this Court granted Plaintiff AF
Holdings, LLC’s motion for voluntary dismissal
but with prejudice rather than without (as
requested by AF). Because of the dismissal with
prejudice, Defendant Joe Navasca has now filed
a motion for attorney’s fees and costs pursuant to
the Copyright Act. Having considered the
parties’ briefs and accompanying submissions,

as well as the oral argument of counsel, the
Court hereby GRANTS Mr. Navasca’s motion.

I. DISCUSSION

A. Legal Standard

The Copyright Act includes a fee- and
cost-shifting provision which states as follows:

In any civil action under this title, the
court in its discretion may allow the
recovery of full costs by or against any
party other than the United States
[*2] or an officer thereof. Except as

otherwise provided by this title, the
court may also award a reasonable
attorney’s fee to the prevailing party as
part of the costs.

17 U.S.C. § 505.

In the instant case, there is no dispute that Mr.
Navasca is the prevailing party. Thus, the only
issue is whether the Court, in its discretion,
should award fees and costs.

In Fogerty v. Fantasy, Inc., 510 U.S. 517, 114 S.

Ct. 1023, 127 L. Ed. 2d 455 (1994), the Supreme
Court noted that, under the Copyright Act,

[p]revailing plaintiffs and prevailing
defendants are to be treated alike, but
attorney’s fees are to be awarded to
prevailing parties only as a matter of
the court’s discretion. ″There is no
precise rule or formula for making
these determinations,″ but instead
equitable discretion should be
exercised ″in light of the
considerations we have identified.″

Id. at 534.
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The Court also noted that nonexclusive factors
that could be considered in making a fee/cost
determination included ″’frivolousness,
motivation, objective unreasonableness (both in
the factual and in the legal components of the
case) and the need in particular circumstances to
advance considerations of compensation and
deterrence.’″ Id. at 534 n.19.

According to the Ninth Circuit, [*3] the degree
of success obtained is another factor that may be
considered. See Halicki Films, LLC v. Sanderson

Sales & Mktg., 547 F.3d 1213, 1230 (9th Cir.

2008). However, ″’[t]he most important factor in
determining whether to award fees under the
Copyright Act[] is whether an award will further
the purposes of the Act’″ - the primary objective
of the Act being ″to ’encourage the production of
original literary, artistic, and musical expression
for the good of the public.’″ Sofa Entm’t, Inc. v.

Dodger Prods., 709 F.3d 1273, 1280 (9th Cir.

2013).

B. Factors

The factors above weigh strongly in favor of Mr.
Navasca. Each is discussed briefly below.

1. Degree of Success

There is no dispute that Mr. Navasca completely
prevailed in the instant case. The case was
dismissed with prejudice in its entirety.

2. Frivolousness/Objective Unreasonableness

AF’s case was frivolous and objectively
unreasonable in that it never presented any
evidence (although it had the opportunity to do
so) to support its claim that it has standing to
assert a claim for copyright infringement. AF
claimed standing based on an assignment to AF,
which was signed by Alan Cooper on behalf of
AF. However, the signature by Alan [*4] Cooper
appears to have been a forgery, as Judge Wright
concluded in his recent sanctions order. In its
papers, AF suggests that there was no forgery
and that Alan Cooper’s ″repudiation [of the
assignment] was orchestrated by attorney [Paul]

Godfread [who now represents Alan Cooper]
and other pro-piracy advocacy groups,″ Opp’n at
5, but this is sheer speculation. It is not
surprising that Alan Cooper did not ″initiate his
repudiation spontaneously,″ Opp’n at 4, because
he did not even know that his signature had been
improperly used until he was notified of such. To
the extent AF continues to argue that the
assignment was valid because the Copyright Act
simply requires a signature from the assignor to
be valid, that misses the point this Court has
continually made - i.e., that, ″’even if there was
a sufficient transfer for purposes of the
Copyright Act, which focuses on proper
authorization by the copyright transferor, not the
transferee, that is a separate issue from . . .
whether AF has Article III standing in this Court
to assert infringement based on claimed
ownership of the copyright at issue.’″ Docket
No. 76 (Order at 6); see also Docket No. 51
(Order at 3).

Aside from the Alan [*5] Cooper problem
above, AF’s case was frivolous or objectively
unreasonable in other ways. For example, AF’s
decision to name Mr. Navasca as the infringer
was not based on an adequate factual
investigation. In a prior order, this Court
criticized AF’s decision to name Mr. Navasca as
the alleged infringer simply because he best fit
the demographic that is attracted to its content.
See Docket No. 51 (Order at 3). The Court went
on to note that were there were others in the
household who also fit that demographic. See

Docket No. 51 (Order at 3). To the extent AF
argued that Mr. Navasca was the likely infringer
because he works in technical support at a
gaming company and is the most knowledgeable
person in his household about computers, the
Court pointed out that ″one does not need to be
tech savvy in order to download information
from a computer - or at least there is no evidence
of such.″ Docket No. 51 (Order at 3-4).

Furthermore, the way that AF has litigated this
case is highly questionable. For example:

• AF filed an emergency motion to compel, see

Docket No. 38 (motion), even though, at the
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time it filed the motion, Mr. Navasca’s discovery
responses were not even due yet. See Docket
[*6] No. 50 (Order at 1-2) (Vadas, J.) (denying

motion to compel on this basis).

• AF professes that the Court’s undertaking
ruling was the reason why it chose not to
proceed with this case, see, e.g., Opp’n at 1, but
AF never filed a motion to reconsider with
respect to the Court’s undertaking ruling, even
though the Court stayed its undertaking ruling
for the express purpose of giving AF the chance
to file a motion to reconsider. See Docket No. 51
(Order at 6).

• Although AF maintains that Mr. Navasca has
improperly spoliated evidence, it has offered no
real support for this claim. First, as the Court has
previously noted: ″The alleged infringement
took place in January 2012. This lawsuit was not
filed until several months later, i.e., until May
2012. During his deposition, Mr. Navasca
testified that he has regularly used a software
’cleaning’ program since he first purchased his
computer three years earlier. He also testified
that he has regularly used the program (about
twice a month) since January 2012, i.e., since the
date of the alleged infringement. That being the
case, any evidence about the past infringement
in January 2012 was probably deleted well
before the lawsuit was even initiated [*7] in
May 2012.″ Docket No. 51 (Order at 4). Second,
it is not clear that the software cleaning program
that Mr. Navasca used irrevocably destroys
electronic files. Notably, even after ″Judge Vadas
instructed AF to ’review the expert declaration
that [Mr.] Navasca filed with his letter brief, to
fully understand the purpose and effect of
CCleaner,’″ AF does not appear to have done
anything. Docket No. 76 (Order at 7).

• As this Court indicated in a prior order, AF was
likely motivated to file its motion to stay
discovery in February 2013, see Docket No. 53
(motion), in order to keep its 30(b)(6) deposition
from going forward; to deprive Mr. Navasca of
evidence needed to oppose AF’s then-anticipated
motion to reconsider the undertaking ruling; and

to prevent adverse information from being
brought to light which could be used against it in
the proceeding before Judge Wright of the
Central District of California. See Docket No. 76
(Order at 3).

3. Motivation

AF’s motivation to bring suit is problematic
given its apparent lack of standing. Furthermore,
even if AF did have standing, the fact that
someone may have illegally downloaded the
copyrighted work does not justify AF’s decision
to sue [*8] Mr. Navasca specifically. As
discussed above, the factual investigation done
by AF prior to identifying Mr. Navasca as the
alleged infringer was inadequate. Furthermore,
as indicated by the findings made by Judge
Wright in his case, AF does not appear to have
been motivated to file suit in order to protect the
copyrighted work at issue. Rather, AF’s business
model was to sue people for downloading
pornography in order to coerce settlements. See

Mot., Ex. A (Order at 4).

For the above reasons alone, the ″motivation″

factor weighs strongly in favor of Mr. Navasca,
and against AF. However, one final
consideration has been offered by Mr. Navasca,
which raises even more concern on the part of
the Court with respect to AF’s motivation. More
specifically, Mr. Navasca has offered evidence -
the Neville declarations - which indicate that
persons affiliated with AF used the alias
″sharkmp4″ to post links on the Pirate Bay
website to many of the copyrighted works in

order to induce users to download the works so

that they could then be sued for copyright

infringement. [*9] This evidence corroborates
Judge Wright’s finding that the motivation for
this and similar suits is to sue and coerce
settlement.

The Court acknowledges that AF has in its brief
attacked the Neville declarations as unreliable on
various grounds - for example, because the
opinions contained therein are offered by an
individual who has not been qualified as an

Page 3 of 6

2013 U.S. Dist. LEXIS 102249, *5

Add-9

Case: 13-2535     Document: 00116678369     Page: 81      Date Filed: 04/22/2014      Entry ID: 5817902



expert; because the original declaration was
secured by an attorney of purportedly
questionable ethics; because the methodology
employed is problematic; and because the
opinions are qualified (e.g., finding it probable
or likely that persons affiliated with AF were
responsible). But notably, what AF has not done
is offer any counter-evidence such as a
declaration from Mr. Steele in which he denies
that he is ″sharkmp4″ or other evidence that AF
did not take steps to induce users to download
the subject works. This evidence could easily
have been offered by AF as a part of its
opposition brief. AF’s failure to submit any
factual denial under oath is telling.

4. Compensation/Deterrence

AF argues that ″[t]here is nothing for the Court
to deter here, because [AF] brought meritorious
claims against [Mr. Navasca].″ Opp’n at 10. For
the [*10] reasons discussed above, that
argument is without merit.

Moreover, given AF’s conduct, there is a strong
argument in favor of awarding fees as a
deterrent, both with respect to AF and other
persons or entities that might contemplate a
similar business model that is not intended to
protect copyrighted work but instead designed to
generate revenues through suits and coerced
settlements.

5. Furthering the Purpose of the Copyright Act

As noted above, the primary objective of the
Copyright Act is ″to ’encourage the production
of original literary, artistic, and musical
expression for the good of the public.’″ Sofa

Entm’t, 709 F.3d at 1280. But here AF has not
acted to protect original expression but rather to
capitalize on coerced settlements. As Mr.
Navasca points out, it is noteworthy that AF has
not recognized any revenue through any sources
other than litigation (e.g., through legitimate
licensing of the copyrighted work). See Mot. at
11 (quoting from AF’s 30(b)(6) deposition).

Furthermore, Mr. Navasca legitimately points
out that,

[b]ecause copyright law ultimately
serves the purpose of enriching the
general public through access to
creative works, it is peculiarly
important that the boundaries [*11] of
copyright law be demarcated as clearly
as possible. To that end, defendants
who seek to advance a variety of
meritorious copyright defenses should
be encouraged to litigate them to the
same extent that plaintiffs are
encouraged to litigate meritorious
claims of infringement.

Fogerty, 510 U.S. at 527.

6. Summary

Each of the factors above weighs strong in favor
of an award of fees, and therefore, the Court, in
its discretion, concludes that an award of fees is
warranted in the instant case.

C. Amount of Fees

With respect to the amount of fees, Mr. Navasca
essentially asks the Court to award him the
lodestar.

1. Reasonable Hourly Rate

Mr. Navasca claims that a reasonable hourly rate
for Mr. Ranallo (his primary counsel) is $250
and for Mr. Pietz (who participated in the
30(b)(6) deposition of AF and who has
represented defendants in other cases involving
AF, including the Judge Wright case) $300. Mr.
Navasca admits that Mr. Ranallo actually billed
him less. See Ranallo Decl. ¶ 7 (stating that ″I
represented Mr. Navasca at a severely
discounted rate in this action, as I have done with
a number of innocent BitTorrent defendants in
similar circumstances″). Although not entirely
clear, this is [*12] probably the case with Mr.
Pietz as well. Mr. Navasca argues that, although
he is asking for more than his attorneys billed
for, that is permissible. See, e.g., Yahoo!, Inc. v.

Net Games, Inc., 329 F. Supp. 2d 1179, 1183

(N.D. Cal. 2004) (Walker, J.) (in trademark
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infringement case, stating that ″courts award the
fee that would be charged by reasonably
competent counsel, not the fee due under the
particular agreement between the fee applicant
and its attorneys″).

Because AF does not challenge the hourly rates
requested, and because the Court finds the rates
reasonable (even if not the actual billing rates)
given the experience and skill of counsel, the
Court does not dwell on this issue any further.
See also Crescent Publ’g Group, Inc. v. Playboy

Enters., 246 F.3d 142, 151 (2d Cir. 2001)

(refusing ″to declare a per se rule that the actual
billing arrangement places a ceiling on the
amount the prevailing party can recover through
a fee award under section 505, especially in light
of the district courts’ broad discretion in
awarding fees″; ultimately concluding that, ″for
prevailing parties with private counsel, the
actual billing arrangement is a significant,
though not necessarily controlling, [*13] factor
in determining what fee is ’reasonable’″);
Pinkham v. Camex, Inc., 84 F.3d 292, 294 (8th

Cir. 1996) (″conclud[ing] that the copyright
statute provides for ’reasonable’ fees based on a
lodestar figure represented by the reasonable
hourly rate multiplied by the hours expended in
the litigation; the actual fee arrangement
between the client and the attorney is
immaterial″).

2. Reasonable Number of Hours

While AF does not challenge the reasonableness
of the hourly rate, it does challenge the
reasonableness of the number of hours claimed.
AF makes two arguments: (1) all hours related to
the 30(b)(6) deposition of AF should be
excluded because the deposition was not really
taken for use in this case but for use in other
cases involving AF, and (2) Mr. Ranallo’s hours
are duplicative in that he is charging for work
that he already did in other AF cases (e.g., Judge
Breyer’s Trinh case).

The first argument is without any merit. Just
because the deposition was ultimately used in

other lawsuits does not mean that it was not
legitimately taken for this case. Notably, the
Court allowed the deposition to go forward in
the first place because AF stated, at the time, that
it would ask the Court [*14] to reconsider its
undertaking ruling. See Docket No. 56 (Order at
1-2) (stating that ″[i]t is fair for Mr. Navasca to
take the deposition because he is entitled to
explore AF’s contention that it does have
standing . . . - an issue which informed the
Court’s prior decision to order an undertaking by
AF and which will be a part of AF’s anticipat[ed]
motion to reconsider″). The fact that AF
ultimately decided not to move to reconsider
cannot be blamed on Mr. Navasca.

As for the second argument - i.e., AF’s
contention that many of the hours in this case are
duplicative of the hours in Trinh (e.g., both cases
involved briefing on the undertaking issue and
on fees) - it is also problematic. Simply because
both cases involved similar motions and issues
does not mean that none of the hours in this case
should count. Indeed, as Mr. Navasca fairly
points out, this case involved more litigation
than Trinh because discovery was at issue in this
case but not in Trinh. Also, even where there
were similar motions between the two cases -
e.g., the undertaking motion and the fee motion
- there were some markedly different facts at
issue in the two cases. For instance, at the time
that the defendant [*15] moved for an
undertaking in Trinh, the Alan Cooper issue had
not yet surfaced, and Mr. Lutz had not yet been
deposed in another case. In contrast, those events
had transpired by the time that Mr. Navasca filed
his motion for an undertaking here.

The Court, however, does give some weight to
AF’s point that there was some overlap between
the two cases such that counsel for Mr. Navasca,
having had the benefit of the work already
completed in Trinh, could have litigated this case
more efficiently. For instance, the law in both
cases was the same and, even though there were
some new facts by the time that this case was
being litigated, there was still an overlap with
respect to other ″old″ facts - e.g., AF’s practice
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of coercing settlements, AF’s reliance on an IP
address, and counsel’s experience and skill.
Taking into account both the differences in the
cases as well as the overlap, the Court concludes
that a ″haircut″ of 5% is justified. 1Cf. Moreno v.

City of Sacramento, 534 F.3d 1106, 1112 (9th

Cir. 2008) (stating that, where there is a concern
regarding duplicative hours, a ″district court can
impose a small reduction, no greater than 10
percent - a ’haircut’ - based on its exercise
[*16] of discretion and without a more specific

explanation″).

Mr. Navasca has requested a total of $20,442.50
in fees. 2 A haircut of 5% results in a total fee
award of $19,420.38.

D. Amount of Costs

The only argument that AF makes regarding
costs is that all expenses related to the 30(b)(6)
deposition of AF should be excluded because the
deposition was not really taken for use in this
case but for use in other cases involving AF. This
argument, as discussed above, has not merit.

[*17] Accordingly, the Court grants Mr.
Navasca the entirety of his costs - i.e., $3,111.55

(covering the creation of a mirror image of Mr.
Navasca’s hard drive, the depositions (including
transcripts), airfare for Mr. Pietz to travel to and
from the 30(b)(6) of AF, and the retention of Mr.
Neville). See Ranallo Decl. ¶ 17; Pietz Decl. ¶
12; Ranallo Reply Decl. ¶ 4.

II. CONCLUSION

For the foregoing reasons, the Court grants Mr.
Navasca’s motion for fees and costs and awards
fees in the amount of $19,420.38 and costs in the
amount of $3,111.55. The total award is
$22,531.93.

This order disposes of Docket No. 84.

IT IS SO ORDERED.

Dated: July 22, 2013

/s/ Edward M. Chen

EDWARD M. CHEN

United States District Judge

1 To the extent AF suggests that the award should be minimal - as Mr. Ranallo has asked for only minimal fees in another AF

case ($3,850) which also addressed the undertaking issue, seeAF Holdings, LLC v. Magsumbol, No. C-12-4221 SC (N.D. Cal.)

(Docket No. 54) (motion, filed on June 13, 2013) - that is not fair because this case involved notably different work, including,

for example, the deposition of AF and the emergency motion to compel filed by AF.

2 This represents $17,562.50 for the services of attorney Nicholas Ranallo ($250 hourly rate, 70.25 hours), see Ranallo Decl. ¶¶

14-16; Ranallo Reply Decl. ¶ 3, and $2,880 for the services of attorney Morgan Pietz, see Pietz Decl. ¶¶ 10-11 ($300 hourly

rate, 9.6 hours).

Page 6 of 6

2013 U.S. Dist. LEXIS 102249, *17

Add-12

Case: 13-2535     Document: 00116678369     Page: 84      Date Filed: 04/22/2014      Entry ID: 5817902

http://advance.lexis.com/api/document/collection/cases/id/4T3D-HCM0-TX4N-G09K-00000-00?context=1000516
http://advance.lexis.com/api/document/collection/cases/id/4T3D-HCM0-TX4N-G09K-00000-00?context=1000516
http://advance.lexis.com/api/document/collection/cases/id/4T3D-HCM0-TX4N-G09K-00000-00?context=1000516


AF Holdings LLC v. Navasca

United States District Court for the Northern District of California, Eureka Division
September 16, 2013, Decided; September 16, 2013, Filed

Case No. 12-cv-02396-EMC (NJV)
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NAVASCA, Defendants.
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allowed by AF Holdings LLC v. Navasca, 2013

U.S. Dist. LEXIS 149169 (N.D. Cal., Oct. 16,

2013)

Prior History: [*1] Re: Dkt. No. 93.
AF Holdings LLC v. Navasca, 2013 U.S. Dist.

LEXIS 15617 (N.D. Cal., Feb. 5, 2013)

Counsel: For AF Holdings LLC, Plaintiff: Paul
Duffy, LEAD ATTORNEY, Law Offices of Paul
Duffy, Chicago, IL.

For Joe Navasca, Defendant: Morgan E. Pietz,
The Pietz Law Firm, Manhattan Beach, CA;
Nicholas Ranallo, Attorney at Law, Boulder
Creek, CA.

For Putative John Doe in Related Case,
Miscellaneous: Morgan E. Pietz, The Pietz Law
Firm, Manhattan Beach, CA.

Judges: NANDOR J. VADAS, United States
Magistrate Judge.

Opinion by: NANDOR J. VADAS

Opinion

REPORT AND RECOMMENDATION ON

DEFENDANT’S MOTION FOR

SANCTIONS

The district court referred defendant Joe
Navasca’s motion for sanctions against attorneys
John Steele and Paul Hansmeier to the
undersigned for a report and recommendation.
Doc. No. 96. Based on the papers filed in this
matter, the arguments of the parties, and the
evidence produced at the hearing, and for the

reasons set forth below, the court recommends
denying Navasca’s motion for sanctions and
issuing an order to show cause why the judgment
for attorneys’ fees and costs should not be
amended to add Steele and Hansmeier as
debtors.

BACKGROUND

Plaintiff AF Holdings LLC (″AF″) is an entity
that purports to own the copyrights to various
adult films. Some of these adult films have been
uploaded to BitTorrent, [*2] a file-sharing site,
and then reposted and/or downloaded by others.
AF has filed hundreds of copyright infringement
lawsuits against thousands of John Does whom
(AF alleges) illegally downloaded its
copyrighted property. Judge Wright, who
presided over one of these infringement actions
in the Central District of California, made the
following findings of fact:

1. Steele, Hansmeier, and Duffy
(″Principals″) are attorneys with
shattered law practices. Seeking easy
money, they conspired to operate this
enterprise and formed the AF Holdings
and Ingenuity 13 entities (among other
fungible entities) for the sole purpose
of litigating copyright infringement
lawsuits. They created the entities to
shield the Principals from potential
liability and to give an appearance of
legitimacy.

2. AF Holdings and Ingenuity 13 have
no assets other than several copyrights
to pornographic movies. There are no
official owners or officers for these
two offshore entities, but the
Principals are the de facto owners and
officers.
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4. . . . . Most defendants settled with
the Principals, resulting in proceeds of
millions of dollars due to the
numerosity of defendants. These
settlement funds resided in the
Principals’ [*3] accounts and not in
accounts belonging to AF Holdings or
Ingenuity 13. No taxes have been paid
on this income.

5. For defendants that refused to settle,
the Principals engaged in vexatious
litigation designed to coerce
settlement. . .

6. The Principals have shown little
desire to proceed in these lawsuits
when faced with a determined
defendant. Instead of litigating, they
dismiss the case. When pressed for
discovery, the Principals offer only
disinformation — even to the Court . .
.

8. The Principals maintained full
control over the entire
copyright-litigation operation. The
Principals dictated the strategy to
employ in each case, ordered their
hired lawyers and witnesses to provide
disinformation about the cases and the
nature of their operation, and
possessed all financial interests in the
outcome of each case.

9. The Principals stole the identity of
Alan Cooper . . . The Principals
fraudulently signed the copyright
assignment for ″Popular Demand″

using Alan Cooper’s signature without
his authorization, holding him out to
be an officer of AF Holdings. Alan
Cooper is not an officer of AF
Holdings and has no affiliation with
Plaintiffs other than his employment
as a groundskeeper for Steele.
[*4] There is no other person named

Alan Cooper related to AF Holdings or
Ingenuity 13.

11. Plaintiffs have demonstrated their
willingness to deceive not just this
Court, but other courts where they
have appeared. Plaintiffs’
representations about their operations,
relationships, and financial interests
have varied from feigned ignorance to
misstatements to outright lies. . .

Ingenuity 13 v. Doe, 2013 U.S. Dist. LEXIS

64564 at *2-3 (C.D. Cal. May 6, 2013)

(″Ingenuity 13″). As discussed further
below, the undersigned adopts Judge
Wright’s findings. See infra at 10-12.

AF filed the case at bar, asserting it was the
″exclusive holder of the relevant rights with
respect to″ an adult video title (the ″Video″),
″after receiving the rights to this Video pursuant
to an assignment agreement, a true and correct
copy of which″ AF attached to its complaint.
Doc. No. 1, ¶¶ 2-3, 19 & Ex. B. The assignment
agreement was entered into between Heartbreak
Digital LLC (the assignor) and ″Alan Cooper,″
as assignee on behalf of AF. Id., Ex. B. Based on
the assignment, AF asserted it had standing to
pursue this copyright action. AF obtained early
discovery and identified ″Jovino Navasca″

(″Jovino″) as the ISP subscriber [*5] associated
with the IP address that AF had determined
illegally downloaded the Video. See Doc. No. 22
at 8. AF originally sent two letters to Jovino,
demanding thousands of dollars as payment to
avoid litigation. Id. When Jovino refused to
settle, AF sent a third settlement letter to
Jovino’s son, Joe Navasca (″Navasca″). Id.

When Navasca refused to settle, AF filed the
Amended Complaint, identifying Navasca as the
alleged infringer. Doc. No. 13. The Amended
Complaint restates the allegations that AF ″is the
exclusive rights holder with respect to
BitTorrent-based reproduction and distribution
of the Video;″ and that Plaintiff received the
rights to this Video pursuant to an assignment
agreement, a true and correct copy of which″ AF
attached as Exhibit B to the Amended
Complaint. Doc. No. 13, ¶¶ 18-19, Ex. B. Both
the original and the Amended Complaint were
signed by Brett Gibbs, attorney for AF.
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AF filed a Corporate Party Disclosure and
Certificate of Interested Entities pursuant to
Civil Local Rule 7.1, in which it represented that
no such interested entities existed. Doc. No. 2.

Navasca answered the complaint, denying the
allegations, and also filed a motion to require AF
to post [*6] an undertaking under California

Code of Civil Procedure § 1030. See Doc. Nos.
20, 22. Pursuant to Section 1030, ″[w]hen the
plaintiff in an action or special proceeding
resides out of state, or is a foreign corporation,
the defendant may at any time apply... for an
order requiring the plaintiff to file an
undertaking to secure an award of costs and
attorney’s fees″ the defendant may be entitled to
an order requiring security if ″there is a
reasonable possibility that the moving defendant
will obtain judgment in the action.″ AF is a
foreign corporation, and the district court found
there was a reasonable possibility Navasca
would obtain judgment. Navasca supported his
motion with an affidavit by Alan Cooper filed in
another case, who explained how he knew
Steele, denied performing any role in or on
behalf of AF, and denied ever allowing Steele to
use his name or sign documents on his behalf.
Doc. No. 22-7 (Ex. G); see also Doc. No. 22-6
(Ex. F (letter from Cooper’s attorney)); see also

Doc. No. 84-2 at 19:23-25, 21:6-37:15
(testimony of Alan Cooper in Ingenuity 13).
Finding that AF’s evidence of infringement was
″weak,″ the district court granted the motion and
required AF to post a [*7] $50,000 bond. Doc.
No. 51 at 11. However, the district court stayed
its ruling to allow AF to file a motion for
reconsideration on the order requiring an
undertaking.

Instead of moving for reconsideration or
providing the required undertaking, AF moved
to dismiss the action, without prejudice. Doc.
No. 62. Navasca opposed that motion, asking the
district court to dismiss the action with
prejudice. Doc. No. 66. Judge Chen dismissed
AF’s action with prejudice because a dismissal
without prejudice would be unfair to Navasca.
Doc. No. 76. He found that AF was ″seeking to

dismiss the case in order to avoid an adverse
determination on the merits as well as the effect
of other unfavorable, though not necessarily,
dispositive rulings of this Court.″ Id. at 5. Judge
Chen also reiterated some of the more glaring
weaknesses in AF’s case, including the ″Alan
Cooper problem,″ and AF’s vexatious use of
discovery motions.

Navasca then moved to recover his attorneys’
fees and costs. In his motion for attorneys’ fees,
Navasca offered evidence that the ″Alan
Cooper″ assignment was forged. AF argued there
was no forgery but declined to offer anything but
″sheer speculation″ to support its position. Doc.
[*8] No. 100 at 3. The district court found that

Navasca ″completely prevailed in the instant
case″; the case was ″frivolous and objectively
unreasonable″; AF apparently lacked standing to
bring suit and its pre-filing investigation was
inadequate; and that AF developed a ″business
model that is not intended to protect copyrighted
work but instead designed to generate revenues
through suits and coerced settlements.″ Doc. No.
100. Judge Chen awarded Navasca $19,420 in
fees and $3,112 in costs. Id. at 9. As of the
August 28, 2013 evidentiary hearing, AF had not
paid these fees and costs.

Navasca filed the instant motion for sanctions,
asking that Steele and Hansmeier be held liable
for the full sum awarded by the district court.
Navasca served Steele and Hansmeier with
courtesy copies of the motion papers by mail and
also by email. Doc. No. 93 at 25. The district
court referred the matter to the undersigned for a
report and recommendation. Doc. No. 96. The
undersigned scheduled an evidentiary hearing
and issued an order directing the parties to be
prepared to address and present evidence
regarding certain topics. Doc. No. 103.

FINDINGS OF FACT

On August 28, 2013, the undersigned held an
evidentiary [*9] hearing.

Paul Duffy appeared as counsel for AF. Although
Duffy informed the court that AF’s CEO, Mark
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Lutz, would appear to testify, Lutz did not
appear. Nor did any other witness appear for AF.
AF presented limited documentary evidence.
Duffy interpreted these documents to suggest
that Brett Gibbs (former attorney for AF) was the
eminence grise behind AF’s extortion scheme,
and attempted to use the evidence to attack
Gibbs’ character and rebut his testimony.

Nicholas Ranallo appeared as counsel for
Navasca, and presented two witnesses: Gibbs
and Delvan Neville. Neville was hired by
Navasca as an expert in another case. Given the
procedural posture of this case, however, Neville
was never qualified as an expert witness in this
matter. The undersigned accordingly limited
Neville’s testimony to that of a lay witness.
Navasca presented evidence establishing the
following facts:

(1) Paul Hansmeier and John Steele
are attorneys, former partners in Steele
Hansmeier and ″principals″ of Prenda
Law, Inc. For all material purposes
here, Prenda Law, Inc. is a mere
continuation of Steele Hansmeier.
(Steele Hansmeier formally dissolved
and Prenda attorneys entered
substitutions of counsel in active
[*10] cases.) Brett Gibbs testified that

Hansmeier and Steele continue to
perform the same roles at Prenda that
they had performed at Steele
Hansmeier, and that business
continued to operate in the same
manner. See also Defendant’s Ex. H
(Notice of Firm Name Change filed in
another case in this district, which
informs the court that ″Plaintiff’s
counsel’s law firm has changed names
from ’Steele Hansmeier PLLC’ to
’Prenda Law Inc.’. . . all other
identifying information associated
with Plaintiff’s counsel, Brett L. Gibbs
- i.e. his physical address, email
address, and phone number - remains
the same″). This is also one of the

findings Judge Wright made (see

supra, no. 1).

(2) Gibbs testified that Steele
Hansmeier and Prenda Law originally
represented actual producers of adult
films in copyright infringement cases.
In 2012, Steele told Gibbs that he
wanted to become a company that
would solely enforce copyright claims
for its own intellectual property
holdings. Steele told Gibbs that AF
and Ingenuity 13 would be owned by
″Livewire″ and would file their own
copyright infringement cases. Gibbs
testified that, as time went on, he was
instructed to file more cases on behalf
of AF and Ingenuity [*11] 13 than any
other producer of adult films which
Steele and Hansmeier had previously
represented. Gibbs further testified
that it was ″common practice″ for AF
to file lawsuits and obtain summonses,
while it was rare for the other
producers he represented.

(3) Gibbs was ″Of Counsel″ for
Prenda Law, Inc., and represented AF
in this action until February 26, 2013,
when Duffy substituted in as counsel.
See Doc. No. 64. Gibbs testified that
Steele and Hansmeier directed his
litigation activities in cases filed by
AF, including this one. See also Doc.
No. 94 (Gibbs Decl.) at ¶ 3. Judge
Wright made the same finding (see

supra, no. 8). Gibbs testified that he
conferred weekly with Steele and
Hansmeier to discuss active AF cases.
Navasca introduced evidence of
hundreds of phone calls between
Gibbs, Steele and Hansmeier starting
in December 2011 and ending in
March 2013, supporting this testimony
(Defendant’s Exs. A & B). Gibbs
confirmed that the phone numbers
appearing in the exhibits were his and
the phone numbers of Steele and
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Hansmeier. Gibbs also highlighted
several phone calls with Hansmeier on
November 30, 2012, which coincided
with the date of the Case Management
Conference held in this [*12] matter
(see Doc. No. 21), and confirmed that
he spoke with Hansmeier about the
case. AF attempted to attack Gibbs’
testimony by presenting an affidavit he
had filed in another case, where Gibbs
represented himself as an attorney who
worked ″Of Counsel″ for Prenda;
litigated copyright lawsuits for Prenda
Law; and advised and educated other
attorneys working with Prenda Law, as
well as Prenda’s clients. Plaintiff’s Ex.
1. AF also introduced affidavits filed
by other attorneys who represented AF
and described Gibbs as their point of
contact for AF. Plaintiff’s Exs. 2, 4.
However, these declarations do not
rebut Gibbs’ testimony that Steele and
Hansmeier alone communicated with
their purported client, and that they
directed Gibbs’ litigation strategy. The
declarations actually corroborate
Gibbs’ testimony: he communicated
with local counsel for AF, essentially
acting as a go-between for Steele and
Hansmeier. AF further attempted to
attack Gibbs’ testimony by pointing
out that Gibbs and Hansmeier were
friends from college, and therefore
must have spoken on the phone about
personal matters. And finally, AF
attempted to undercut Gibbs’
credibility by offering ″evidence″ that
Gibbs had ″cut [*13] a deal″ with
defendants in various AF cases and
thus could not be trusted. The
undersigned is not at all persuaded by
AF’s arguments and finds that Gibbs’
testimony is credible, supported by the
record, and supported by the evidence
admitted during the evidentiary
hearing.

(4) AF’s standing in this action is
based solely on an assignment by

Heartbreaker Digital LLC of certain
rights in the Video to AF, which was
purportedly executed by Alan Cooper
on behalf of AF. Doc. No. 1, Ex. B (the
″Assignment″). The Assignment is
dated December 20, 2011. Id.

(5) Navasca introduced into evidence
the testimony of Alan Cooper in
Ingenuity 13 (Defendant’s Ex. L).
Cooper denied acting in any capacity
on behalf of AF, or signing the
Assignment. Id. at 27-29.

(6) Gibbs testified that when the ″Alan
Cooper″ issue first arose in November
2012, he asked Hansmeier for an
explanation. He testified that
Hansmeier reassured him, and told
him the brouhaha was just ″conspiracy
theories.″ See also Doc. No. 94, ¶ 6.
Gibbs testified that Hansmeier also
stated that ″even if there was an issue″

with [*14] Alan Cooper, it was not a
problem because the assignee of the
copyright did not need to sign to make
the assignment effective.

(7) Navasca introduced evidence of
two audio recordings, which were
played during the hearing. The first
was a recording produced by
GoDaddy.com, which registered the
domain name for dangerousxxx.com.
See Defendant’s Ex. D. The caller
identifies himself in the recording as
″Alan Cooper″ and asks the customer
service representative for help in
resetting the password to his account;
he eventually asks the customer
service representative to send the
password reset information to
johnlsteele@gmail.com, an address on
the account. Gibbs testified that the
voice of the caller is in fact that of
Steele, whom he knows personally and
whose voice he recognizes. Gibbs
testified he had used that email address
from his Prenda Law firm account to
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contact Steele. In the second
recording, the caller identifies himself
as ″Mark Lutz,″ but once again, Gibbs
testified that the caller was in fact
Steele. Defendant’s Ex. E. AF
objected to the introduction of the
audio recordings and to Gibbs’
testimony thereon, but the undersigned
found Gibbs laid a sufficient
foundation and could [*15] testify as a
lay witness that he recognized the
voice as that of Steele. The copies of
the audio recordings were also
authenticated by GoDaddy
(Defendant’s Ex. C (certificate of
authenticity)).

(8) Based on Alan Cooper’s testimony,
which the undersigned admitted into
evidence, and on the evidence that
Steele impersonated Cooper in the
GoDaddy recording, the undersigned
finds that Steele impersonated Cooper
to further the copyright litigation
scheme. Judge Wright also found that
Steele and/or Hansmeier stole the
identity of Alan Cooper (see supra, no.

9).

(9) In its Corporate Party Disclosure,
AF represented there were no persons
or entities that had a financial interest
in the matter being litigated. Doc. No.
2. But AF is in fact wholly owned by
Salt Marsh, a St. Kitts and Nevis trust.
Doc. No. 80. At the hearing, Duffy
represented (but did not testify) that
Lutz was the sole managing member
of Salt Marsh, and that the trust had
undefined beneficiaries (Lutz’s
non-existing children). Duffy surmised
that AF did not disclose any interested
parties because the trust was not a
company or individual for purposes of
corporate disclosures. Judge Wright
found that the Principals are de facto

[*16] owners and officers of AF
Holdings (see supra, no. 2).

(10) Gibbs signed ADR disclosures in
this case on behalf of Salt Marsh after
being told by Hansmeier that Salt
Marsh was AF’s client and had
reviewed the documents. Gibbs
testified that he asked Hansmeier
whether Salt Marsh was a real person,
and that Hansmeier assured him Salt
Marsh was. See also Doc. No. 94, ¶ 5.

(11) AF served its Rule 26 disclosure
in this case on December 3, 2012. AF
identified Lutz as an individual having
″knowledge of the assignment
agreement attached as an exhibit to the
complaint, distribution, and
infringement of Plaintiff’s works.″
Doc. No. 93-4. Lutz has been
variously identified as the corporate
representative and CEO of AF. No one
else appears to work for AF.

DISCUSSION

A. AF failed to rebut any of the evidence

Navasca presented to this Court, and

failed to oppose the majority of

Navasca’s arguments.

Even after the excoriating decision Judge Wright
issued in Ingenuity 13, and the troublesome
findings Judge Chen made in his order awarding
attorneys’ fees to Navasca, AF chose not to
oppose the majority of the arguments in
Navasca’s motion for sanctions. Instead, AF
introduced immaterial issues in its opposition,
[*17] attacked its former counsel Gibbs, and

attacked Navasca’s counsel. See Doc. No. 98.
AF addressed the ″Salt Marsh″ issue and the
working relationship between AF’s former
counsel Gibbs and its CEO/manager/sole
employee Lutz. See Doc. No. 98 at 4-10.
However, AF failed to oppose Navasca’s
arguments that Steele and/or Hansmeier (1)
manufactured Cooper’s involvement in AF and
forged his signature; (2) were in cahoots with the
computer forensic experts who identified the
alleged illegal downloaders that AF then sued;
and (3) themselves uploaded the Video to Pirate
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Bay to induce others to download the Video. AF
failed to offer any evidence to rebut Navasca’s
evidence establishing these points. AF’s counsel
attacked the affidavit of Delvan Neville, who
explains how he determined that John Steele or
someone with access to Steele’s GoDaddy
account uploaded the copyrighted works that
form the basis of AF’s lawsuits to BitTorrent
swarms in order to induce infringement. Doc.
No. 98 at 10-11. But AF did not actually rebut
the evidence Neville presents. Instead of
grappling with these admittedly difficult
accusations, AF ″respectfully request[ed] that to
the extent the Court deems one or more to
[*18] be relevant in any respect, that it identify

those matters and allow Plaintiff opportunity to
respond and present evidence to contradict
them.″ Doc. No. 98 at 10. AF’s counsel is
apparently not familiar with the rules of federal
procedure, or with basic principles of motion
practice.

During the evidentiary hearing, AF was similarly
unwilling or unable to rebut any of the evidence
Navasca offered. It failed to present a single
witness to rebut the evidence set forth above. It
also failed to present a witness to address the
issues the undersigned had ordered AF should be
prepared to address at the hearing (see Doc. No.
103). In violation of the court’s order, AF did not
present any witness to address these topics. AF
did attempt to submit a declaration from John
Steele on the day of the evidentiary hearing
(Doc. No. 104-9), and another by Mark Lutz the
following week (Doc. No. 108), but the
undersigned denied AF’s ex parte motions to do
so (Doc. No. 109). 1

B. The court adopts Judge Wright’s findings

concerning the relationship between AF,

Steele, and Hansmeier.

Issue preclusion bars AF, Steele and Hansmeier
from re-litigating the findings of fact Judge

Wright made in Ingenuity 13 regarding their alter
ego relationship, their conduct, and their
business model. See generally Syverson v. IBM,

461 F.3d 1147, 1153-54 (9th Cir. 2006) (setting
forth standard for application of non-mutual
offensive collateral estoppel under federal law).
A party is precluded from re-litigating issues
when (1) there was a full and fair opportunity to
litigate the identical issue in the previous case;
(2) the issue was actually litigated; (3) the issue
was decided in a final judgment; and (4) the
person against whom issue preclusion is being
asserted in the present action was a party or in
privity with a party in the previous action. Id.

(internal citations omitted). AF only contests
whether Steele and Hansmeier had a full
opportunity to be [*20] heard. See Doc. No. 106
at 9-14 (AF also contests whether the issue was
″necessarily″ decided, but that is not a factor in
this analysis. AF also asks the court to adopt a
different test based on out-of-circuit authority
(id.), but the undersigned will follow Ninth
Circuit law on this issue.) Navasca has
established that all four elements are satisfied
with respect to Judge Wright’s findings listed
above.

First, AF, Steele and Hansmeier all had a full and
fair opportunity to litigate these very issues in
Ingenuity 13. AF was one of the plaintiffs in that
action. Judge Wright initially ordered only Gibbs
to appear and ″explain why he ignored the
Court’s discovery-stay Order, filed complaints
without reasonable investigation, and defrauded
the Court by asserting a copyright assignment
secured with a stolen identity.″ Ingenuity 13,

2013 U.S. Dist. LEXIS 64564 at *3. During the
course of that hearing, Wright determined he
needed answers from others involved in the
″porno-trolling collective″ and ordered
numerous people, including Alan Cooper, Steele
and Hansmeier to appear. Id. Steele and
Hansmeier retained counsel to appear on their
behalf at the March 11, 2013 evidentiary

1 AF filed an ex parte application to offer an affidavit by Lutz, under seal. See Doc. No. 108. The undersigned denied the

application. Doc. No. 109. Lutz filed a second ex parte application to submit an affidavit in camera to explain [*19] why he

failed to appear at the August 28, 2013 hearing, which the undersigned denied. See Docs. Nos. 111 & 112. If the district court adopts

this report and recommendation, it may give Lutz an opportunity to address this issue.
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hearing, and [*21] upon finding that the Steele
and Hansmeier had ignored his order, Judge
Wright did not let their attorney speak on the
record. See Doc. No. 84-2 (March 11, 2013 Tr.)
at 5-7. Alan Cooper appeared and testified. Id. at
21-38 (the undersigned admitted Cooper’s
testimony into evidence as Defendant’s Ex. L).
Judge Wright then issued a second order
requiring Steele and Hansmeier to appear. Doc.
No. 93-17 (Ex. Q), at Ex. C. Judge Wright set
forth several topics he intended to address at the
hearing, including the relationship between
Steele, Hansmeier, and AF, and the financial
interest Steele and Hansmeier might have in the
litigation. Id. Hansmeier and Steele appeared on
April 2, 2013, but declined to answer any of
Judge Wright’s questions, instead asserting their
Fifth Amendment rights against
self-incrimination. Doc. No. 106 at 6. Thus,
Judge Wright did give AF, Steele, and
Hansmeier a full and fair opportunity to be
heard. AF now complains that Steel and
Hansmeier did not have the opportunity to
cross-examine Cooper because Judge Wright did
not let their attorney do so on March 11, 2013.
Id. Any prejudice they might have suffered as a
result was caused by their own gamesmanship
and failure [*22] to appear at the hearing in
violation of Judge Wright’s order.
Second, the relationship between AF, Steele and
Hansmeier, their conduct, and their business
model were all issues that were actually
litigated. Indeed, Judge Wright adopted into his
findings a chart describing the relationship
between these individuals and other associated
with Prenda Law. 2013 U.S. Dist. LEXIS 64564

at *13. Judge Wright specifically ordered Steele
and Hansmeier to appear and testify because
Gibbs represented that these individuals had
controlled his litigation activities, and Judge
Wright wanted to determine whether they were
″culpable″ for Gibbs’ conduct. Id. at *3.
Wright’s sanctions order was based on his
finding that Hansmeier and Steele were
culpable, and thus the nature of their control over
Gibbs’ action was necessary to his award of
sanctions.

Third, the sanctions order, which was based on
Judge Wright finding that Steele and Hansmeier
controlled Gibbs’ conduct and were responsible
for various frauds on the court, was a final
judgment on the merits, which Steele and
Hansmeier are appealing to the Ninth Circuit.
AF does not contest this.

Finally, AF was a party in the action, and AF,
Steele and Hansmeier [*23] all were parties in
the sanctions proceedings in Ingenuity 13. In
addition, based on the findings above, Steele and
Hansmeier also were in privity with AF in
Ingenuity 13 and here.

Issue preclusion is appropriate here, and the
undersigned therefore adopts the findings made
by Judge Wright in Ingenuity 13 regarding the
relationships between AF, Gibbs, Steele and
Hansmeier.

C. The undersigned gave AF the opportunity

to be heard and clarify that it was not a shell

company created solely to shield Steele and

Hansmeier from liability.

″’Alter ego is a limited doctrine, invoked only
where recognition of the corporate form would
work an injustice to a third person.’ [Citations.]
The injustice that allows a corporate veil to be
pierced is not a general notion of injustice;
rather, it is the injustice that results only when
corporate separateness is illusory.″ Katzir’s

Floor & Home Design, Inc. v. M-MLS.com, 394

F.3d 1143, 1149 (9th Cir. 2004) (emphasis in
original) (quoting Tomaselli v. Transamerica Ins.

Co., 25 Cal. App. 4th 1269, 31 Cal. Rptr. 2d 433

(Cal. App. 1994) listing examples of the ″critical
facts″ needed to establish that it would be
inequitable to respect separate corporate
identities ″as inadequate capitalization,
[*24] commingling of assets, [or] disregard of

corporate formalities″)).

The undersigned ordered AF to be prepared to
discuss a number of issues at the evidentiary
hearing (Doc. No. 103), including:

(1) the name of its owner and any
entity or person having a financial
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interest in the outcome of this case,
beyond Salt Marsh;

(2) ″the exact mechanisms by which
the money goes″ to AF Holdings from
the law firms that represent it;

(3) account for the funds AF has
received from persons it has sued or
threatened to sue for copyright
violation based on allegedly illegal
downloading of its adult titles.

The answers to these questions would allow the
court to determine whether piercing the
corporate veil of AF was appropriate. AF chose
not to present any witness at the evidentiary
hearing, continuing its campaign of obfuscation.

D. Steele and Hansmeier can be held

personally liable for the attorneys’ fees and

costs.

Navasca contends that sanctions are appropriate
under both the court’s inherent power and 28

U.S.C. § 1927. The undersigned finds that
neither of these applies here, but instead
recommends that the judgment be amended
pursuant to Federal Rule of Civil Procedure

69(a) and California Code of Civil Procedure §

187 [*25] to add Steele and Hansmeier as
judgment debtors on the award for attorneys fees
and costs.

1. The district court’s inherent power.

Under the Court’s inherent authority,
parties and their lawyers may be
sanctioned for improper conduct. Fink

v. Gomez, 239 F.3d 989, 991 (9th Cir.

2001). This inherent power extends to
a full range of litigation abuses, the
litigant must have engaged in bad faith
or willful disobedience of a court’s
order. Id. at 992. Sanctions under the
Court’s inherent authority are
particularly appropriate for fraud
perpetrated on the court. See

Chambers v. NASCO, Inc., 501 U.S.

32, 54, 111 S. Ct. 2123, 115 L. Ed. 2d

27 (1991).

Ingenuity 13, 2013 U.S. Dist. LEXIS 64564, at

*4-*5. Navasca has established that Steele
and/or Hansmeier forged Cooper’s signature on
the Assignment and continued to misrepresent
Cooper’s involvement in AF’s business activities
even after the matter was raised before Judge
Chen. Navasca produced the testimony of
Cooper, who denies that he executed the
Assignment or played any role at AF. Instead of
providing any explanation for the ″Alan Cooper″
problem or offering any evidence to rebut
Navasca’s accusation, AF maintained numerous
times that the ″Alan Cooper″ issue [*26] was
manufactured by Navasca’s counsel. Navasca
subsequently produced a recording establishing
that Steele on at least one occasion represented
to a customer sales representative that he was
Cooper (Defendant’s Ex. D). Navasca has
established that Steele and Hansmeier directed
Gibbs’ litigation conduct, which included filing
a number of documents in this matter that Steele
and/or Hansmeier knew were forged or
contained misrepresentations. The undersigned
finds that there is ample evidence before the
court that Steele and Hansmeier engaged in bad
faith conduct, and perpetrated fraud upon the
court.

However, it does not appear that the district
court presently has personal jurisdiction over
Steele and Hansmeier for purposes of imposing
sanctions on them. Judge Wright did not
specifically address the basis for personal
jurisdiction over Hansmeier and Steele, but the
undersigned notes that Judge Wright issued
orders to show cause requiring these individuals
to appear and ordered Gibbs to serve Steele and
Hansmeier with a copy of his second order to
show cause. See Doc. No. 93-17 (Ex. Q), at Ex.
C. Steele and Hansmeier did eventually appear
before Judge Wright. Although Hansmeier was
deposed [*27] as the Fed. R. Civ. P. 30(b)(6)

deponent for AF, neither Steele nor Hansmeier
has appeared before the court in this matter.
Navasca served Hansmeier and Steele with
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courtesy copies of his motion for sanctions by
mail to addresses in Florida and Minnesota (and
by email), but he did not subpoena Hansmeier
and Steele to require their presence at the
evidentiary hearing. Navasca has provided no
authority that would allow the undersigned to
find that the district court has personal
jurisdiction over these two non-parties, who are
not the attorneys of record for AF in this case,
are not admitted to practice before this court, and
who were served by mail with the motion for
sanctions. For this reason, the undersigned
recommends that the district court deny
Navasca’s motion to award sanctions under the
court’s inherent power. 2

2. 28 U.S.C. § 1927.

Section 1927 empowers [*28] courts to sanction
″any attorney or other person admitted to
conduct cases in any court of the United States
or any Territory thereof who so multiplies the
proceedings in any case unreasonably and
vexatiously may be required by the court to
satisfy personally the excess costs, expenses, and
attorneys’ fees reasonably incurred because of
such conduct.″ From the moment Steele and/or
Hansmeier forged Alan Cooper’s signature on
the Assignment, to the numerous times AF’s
attorneys (Gibbs and Duffy) represented to the
court that the signature was not a forgery, and to
AF’s repeated failures to present any evidence to
refute the testimony and declaration of Alan
Cooper, AF’s attorneys have ″unreasonably and
vexatiously″ multiplied the proceedings in this
case. But neither Steele nor Hansmeier have
appeared in this action as attorneys.

Finding no authority directly on point, the
undersigned asked Navasca to provide authority
for the proposition that these individuals
nonetheless could be held liable under Section

1927. Doc. No. 103. Navasca cited In re Kinney,

51 B.R. 840 (Bankr. C.D. Cal. 1985), for the

proposition that an attorney who is not of record
can be sanctioned pursuant to Section 1927.

[*29] In re Kinney is inapposite for several
reasons. In re Kinney ″principally involve[d] one
attorney, one family, one piece of real property,
one transfer, but ten ad seriatim [bankruptcy]
case filings.″ The creditor filed an action to
validate the foreclosure sale of the property and
sought sanctions against the debtor and his
attorney. The attorney had been the attorney of
record for most of the bankruptcies at issue. The
court awarded sanctions in the creditor’s action
to validate the foreclosure against the attorney
who had been the attorney in the bankruptcy
actions. The sanctions were based on all the
bankruptcies, even those for which she was not
attorney of record, because the court found that
that the attorney had advised the parties in
connection with those bankruptcies, too.
Although Navasca has established that Steele
and Hansmeier were the ringleaders of a
similarly abusive scheme, they are not attorneys
of record in any related case before the district
court.

The undersigned recommends denying
Navasca’s motion for sanction under 28 U.S.C. §

1927.

3. The judgment can be amended to add

Hansmeier and Steele as debtors.

The district court may amend its award for
attorneys’ fees [*30] and cost to add Hansmeier
and Steele as additional judgment debtors. In re

Levander, 180 F.3d 1114, 1120-21 (9th Cir.

1999) is directly on point. In Levander, a
bankruptcy court applied California Code of

Civil Procedure § 187 to amend an award for
attorneys’ fees to add an additional judgment
debtor who was the alter ego to the original
debtor. Id.3 The district court reversed the
decision for lack of jurisdiction. The Ninth
Circuit reversed the district court, with

2 The undersigned finds that Navasca has established the substantive merits of his motion for sanctions under the district

court’s inherent power. The recommendation to deny sanctions is based solely on the finding that the district court lacks personal

jurisdiction over Steele and Hansmeier due to insufficient service of process.

3 Federal courts may use state procedures of the state in which they sit to enforce a judgment. Fed. R. Civ. P. 69(a).
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directions to affirm the bankruptcy court.
Finding the amendment proper, the Ninth Circuit
noted that an amendment pursuant to Section
187 ″is merely inserting the correct name of the
real defendant″ and therefore, adding a party
after the judgment is entered does not present
due process concerns. Id. at 1122.

A Section 187 amendment requires ″(1) that the
new party be the alter ego of the old party and
(2) that the new party had controlled the
litigation, thereby having had the opportunity to
litigate, in order to satisfy due process concerns.″
Id. at 1121; see also Katzir, 394 F.3d at 1149-50

(due process [*31] requires that ″[a] prior
judgment against a corporation can be made
individually binding on a person associated with
the corporation only if the individual to be
charged . . . had control of the litigation and
occasion to conduct it with a diligence
corresponding to the risk of personal liability
that was involved″) (internal citations and
quotations omitted). Section 187 is ″an equitable
procedure that binds new individual defendants
where it can be demonstrated that in their
capacity as alter ego of the corporation they in
fact had control of the previous litigation, and
thus were virtually represented in the lawsuit.″
Katzir, 394 F.3d at 1148 (internal citations and
quotations omitted); see also Greenspan v.

LADT, LLC, 191 Cal. App. 4th 486, 508, 121

Cal. Rptr. 3d 118 (2010) (″In light of the
requirements that the proposed judgment debtors
have had control of the underlying litigation and
have been virtually represented, it is something
of a misnomer to say that section 187 provides a
method by which to bind new ... defendants to
the judgment. More accurately, the statute
properly designates the real defendants. Simply
put, section 187 recognizes the inherent
authority of a court to make its records speak

[*32] the truth″) (internal citations and
quotations omitted).

Creditors need not establish that all the formal
requirements of the alter ego doctrine apply
when proceeding under Section 187, only that
the ″equitable principles regarding alter ego″ are

present and that the added judgment debtor
″fit[s] within the theory underlying amendment
of a judgment based on alter ego liability.″
Levander, 180 F.3d at 1121-22 (following Carr

v. Barnabey’s Hotel Corp., 23 Cal. App. 4th 14,

28 Cal. Rptr. 2d 127 (1994)).

Navasca has established by a preponderance of
the evidence that the requirements of Section
187 apply:

First, he established that Steele and Hansmeier
controlled the underlying litigation: they created
AF for the purpose of filing this type of lawsuit;
they hired Gibbs, directed his litigation
decisions, and kept in weekly contact with him
regarding AF’s litigation; they reassured him
when he raised questions regarding the validity
of the Assignment and the Alan Cooper problem;
they told him Salt Marsh was a real person,
leading him to file documents signed on behalf
of Salt Marsh; they were the only ones to work
with the ″client.″ See supra at 5-9.

Second, Judge Wright’s findings (which AF,
Steele and Hansmeier [*33] are precluded from
re-litigating) establish that Steele and Hansmeier
are the alter egos of AF (see supra, nos. 1-2, 4,

8). They share a unity of interest and ownership;
they acted as attorneys for AF behind the scenes
and dictated all litigation decisions; AF was
undercapitalized (indeed, it had no assets as the
settlement proceeds never left Steele and
Hansmeier’s accounts); they kept all litigation
proceeds AF ″earned″; and AF was a mere shell
created to shield Hansmeier and Steele from
liability. See Bank of Montreal v. S.K. Foods

LLC, 476 B.R. 588, 597-98 (N.D. Cal. 2012)

(listing these as relevant factors courts consider
when examining alter ego liability).

The evidence adduced at the August 28, 2013
evidentiary hearing confirms Judge Wright’s
findings. AF’s failure to refute that evidence
with any of its own also speaks volumes.
Although the undersigned ordered AF to be
prepared to explain at the hearing the money trail
and provide an accounting of the funds it
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received from copyright infringement actions or
settlements, AF failed to present a witness who
could do so or documents that might shed light
on these issues. During the evidentiary hearing,
Duffy represented to the undersigned [*34] (but
did not testify) that it was his belief that the
settlement or litigation proceeds were held in
IOLTA trust accounts by AF’s attorneys
(including Prenda Law, formerly known as
Steele Hansmeier). Duffy also represented as a
″fact″ to this court that a settlement check in
another matter was written to Prenda Law. See

Doc. No. 106 at 7. However, no witness testified
regarding whether any of the funds ever left
Prenda’s trust account(s). Thus, there is no
evidence before the undersigned that any
settlement or litigation proceeds ever reached
AF.

Even if the district court were to find that these
factors were not sufficient to establish alter ego
liability, adding Steele and Hansmeier as
judgment debtors ″fits within the theory″

underlying Section 187. See Levander, 180 F.3d

at 1121-22. An injustice would result if Navasca
was prevented from collecting the award of fees
and costs because AF is an empty shell created
by Steele and Hansmeier.

The undersigned thus finds that Navasca has
established that Steele and Hansmeier should be
added as debtors to the district court’s judgment
for attorneys’ fees and costs against AF. The
undersigned accordingly recommends that the

district court [*35] issue an order to show cause
why Steele and Hansmeier should not be added
as judgment debtors pursuant to Federal Rule of

Civil Procedure 69(a) and California Code of

Civil Procedure § 187 based on the above
findings of fact.

CONCLUSION

Because the district court appears to lack
personal jurisdiction over Steele and Hansmeier,
the undersigned cannot recommend that
sanctions be imposed against these individuals.
However, the undersigned recommends that the
district court issue an order to show cause why
Steele and Hansmeier should not be added as
judgment debtors to the award for attorneys’ fees
and costs, as described above.

Any party may file objections to this report and
recommendation with the district court within
fourteen (14) days after being served with a
copy. See28 U.S.C. § 636(b)(1)(B) & (C); Fed.

R. Civ. P. 72(b); N.D. Civil L.R. 72-3. Failure to
file objections within the specified time may
waive the right to appeal the court’s order.

Dated: September 16, 2013

/s/ Nandor J. Vadas

NANDOR J. VADAS

United States Magistrate Judge
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