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March 18, 2014

Mr. Mark Langer
Clerk of the Court
United States Court of Appeals for the District of Columbia Circuit
E. Barrett Prettyman United States Courthouse
333 Constitution Avenue, N.W.
Washington, D.C. 20001

Re: AF Holdings, LLC v. Does 1-1058, No. 12-7135, 
(Argument Set for April 14, 2014 Before Circuit Judges 
Tatel, Silberman and Sentelle)

Dear Mr. Langer:

Pursuant to Federal Rule of Appellate Procedure 28(j) and Circuit Rule 28(f), 
appellants respectfully submit the attached opinions in reFX Audio Software 
Inc. v. Does 1-141, No. 13-cv-940, 2013 WL 5835704 (N.D. Ill. Oct. 28, 2013);
Elf-Man, LLC v. Cariveau, No. C13-0507, 2014 WL 202096 (W.D. Wash. Jan. 
17, 2014); Lightspeed Media Corp. v. Smith, No. 12-889, 2013 WL 6225093 
(S.D. Ill. Nov. 27, 2013); and AF Holdings, LLC, v. Does, Nos. 12-1445, 12-
1446, 12-1447, 12-1449, 12-1449 (D. Minn. Nov. 6, 2013).  These opinions
were decided after appellants filed their reply brief and bear on the issues raised 
in this appeal.

The reFX Audio Software decision addresses the “undue burdens” that multi-
Doe copyright suits impose on Internet Service Providers.  reFX Audio 
Software, 2013 WL 5835704, at *2 (Ex. A) (ruling that “AT&T makes a 
compelling case that gathering contact information for 141 separate subscribers 
renders that burden undue”). The Elf-man decision held that plaintiff failed to 
show a “plausible” right to relief where it alleged no facts showing that the 
owner of the Internet connection associated with an IP Address was the same 
person who allegedly downloaded plaintiff’s film.  Elf-Man, 2014 WL 202096, 
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at *2-4 (Ex. B).  These issues are addressed in Sections I and IV of Appellants’ 
Reply Brief.  The decisions provide additional support for the ISPs’ position 
that the order on appeal stands in stark contrast to the majority view expressed 
recently by other district courts.

Lightspeed Media addressed sanctions against AF Holdings’ counsel pursuant 
to 28 U.S.C. § 1927, based on the pursuit of frivolous claims.  Lightspeed 
Media, 2013 WL 6225093, at *3-4 (Ex. C; pending appeal).  The attached 
AF Holdings decision addressed the same “Alan Cooper” Copyright 
Assignment document that was submitted below and to this Court as a basis for 
plaintiff’s claims, and it referred AF Holdings’ counsel to their respective state 
bars, the United States Attorney’s office and state Attorney General (Ex. D; 
stayed pending review).  The issue is addressed in Section V of Appellants’ 
Reply Brief.

Respectfully submitted,

Benjamin J. Fox

Counsel for Appellants Verizon Online, LLC;
Cox Communications, Inc.; and Bright House Networks, Inc.

cc: All Counsel (via ECF)
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CERTIFICATE OF COMPLIANCE

Pursuant to Federal Rule of Appellate Procedure 28(j), the undersigned 

certifies that the body of the attached letter contains 333 words.  Counsel relies 

on the computer program used to generate this letter for the word count.

/s/ Benjamin J. Fox
Benjamin J. Fox

USCA Case #12-7135      Document #1484297            Filed: 03/18/2014      Page 3 of 4

(Page 3 of Total)



U.S. Court of Appeals for the D.C. Circuit
March 18, 2014
Page Four

CERTIFICATE OF SERVICE

I, Benjamin J. Fox, hereby certify that on March 18, 2014, 

I electronically filed the attached letter with the Clerk of the Court for the 

United States Court of Appeals for the District of Columbia Circuit using the 

CM/ECF system.  I certify that all participants in the case are registered 

CM/ECF users and that service will be accomplished by the CM/ECF system.

/s/ Benjamin J. Fox
Benjamin J. Fox
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2013 WL 5835704
Only the Westlaw citation is currently available.

United States District Court,
N.D. Illinois, Eastern Division.

reFX Audio Software Inc., Plaintiff,
v.

Does 1–141, Defendants.

Case No. 1:13–cv–940  | Filed October 28, 2013

Attorneys and Law Firms

Paul A. Lesko, Simmons Browder Gianaris Angelides &
Barnerd LLC, Alton, IL, Patrick J. Keating, Chicago, IL, for
Plaintiff.

Bart Wescott Huffman, Locke Lord LLP, Austin, TX, Hugh
Scott Balsam, Locke Lord LLP, Chicago, IL, for Defendants.

Opinion

MEMORANDUM OPINION AND ORDER

Elaine E. Bucklo, United States District Judge

*1  Plaintiff reFX Audio Software Inc. (“reFX”), a
creator of audio software, filed suit against 141 unnamed
defendants, alleging a claim for copyright infringement under
the Copyright Act of 1976, 17 U.S.C. §§ 101 et seq.,
contributory copyright infringement, and civil conspiracy
seeking damages and injunctive relief. Plaintiff claims that
defendants illegally reproduced and distributed Plaintiff's
copyrighted ROM synthesizer-plugin software program by
means of interactive “peer-to-peer” file transfer technology
protocol called BitTorrent. On February 19, 2013, Plaintiff
obtained an ex parte expedited discovery order granting
its motion for leave to take discovery prior to Rule 26(f)
conference. On May 2, 2013, Plaintiff served a subpoena
duces tecum on SBC Internet Services LLC d/b/a AT & T
Internet Services (“AT & T”) seeking personally identifiable
information of 141 internet subscribers. AT & T objects to
the subpoena on multiple grounds, including that the joinder
of the 141 Doe defendants is not proper and that the request
creates an undue burden. For the reasons that follow, I deny
Plaintiff's motion to compel and sever all defendants from the
case except for Doe # 1.

I.

According to Plaintiff, its product, Nexus 2, which allows
users to manipulate over 1,000 distinctive “factory” preset
sounds and music, has been unlawfully downloaded and then
further uploaded without Plaintiff's permission by the 141
Doe defendants. To identify the Does, Plaintiff employed
an investigator who determined the internet protocol (“IP”)
addresses, times of upload and internet service providers
(“ISP”) for each Doe defendant. Plaintiff claims that an ISP
can use that information to identify the account holder of the
IP address from which the illegal upload occurred. Plaintiff
argues that without the identification information from the
ISP, it would be impossible for rights holders to protect
against infringers.

Defendants' alleged infringement occurs through the
BitTorrent system, which has been described as follows:

BitTorrent is a software protocol that facilitates the practice
of peer-to-peer file sharing used to distribute large amounts
of data over the internet. To share information using
BitTorrent, an initial file-provider (“seeder”) elects to share
an initial file, called a ‘seed,’ with a torrent network.
The file to be distributed is divided into segments called
‘pieces.’ Other users (“peers”) intentionally connect to the
seed to download it. As each peer receives a new piece
of the file, the peer also immediately becomes a source of
that piece for other peers, relieving the original seeder from
having to send that piece to every peer requesting a copy.
This is the key difference between BitTorrent and earlier
peer-to-peer file sharing systems: ‘BitTorrent makes file
sharing a cooperative endeavor.’

Malibu Media, LLC v. John Does 1–49,No. 12–CV–6676,
2013 WL 4501443, at *1 (N.D.Ill. Aug. 22, 2013) (quoting
The Case Against Combating BitTorrent Piracy Through
John Doe Copyright Infringement Lawsuits, 111 Mich.
L.Rev. 283, 290 (2012)). Cases involving the BitTorrent
technology have proliferated through this district in the past
few years, and there currently exists a divide among the
district courts about whether the joinder of defendants whose
illegal activity occurred through the BitTorrent technology is
proper under Fed.R.Civ.P. (“Rule”) 20. AT & T argues that
the motion should be denied under both Rule 45 and Rule 20.

Objections Under Rule 45
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*2  Rule 45, which governs subpoena practice, provides four
grounds under which a non-party may quash a non-party
may quash a subpoena, including where a party “(i)fails to
allow a reasonable time to comply; (ii) requires a person
who is neither a party nor a party's officer to travel more
than 100 miles from where the person resides, is employed,
or regularly transacts business in person ...; (iii) requires
disclosure of privileged or other protected matter, if no
exception or waiver applies; or (iv) subjects a person to undue
burden.” Fed.R.Civ.P. 45(d)(3)(A). AT & T has cited undue
burden as a basis for objecting to the subpoena. Specifically,
AT & T argues that the “mass Doe” cases like this impose
an undue burden on ISPs like AT & T, as well as on the
public and judiciary. It urges that because “the underlying
action is improper, any burden on a third party to disclose
the identity of its customers is an undue burden.” Mem.
Opp. Mot. Compel. [# 28] at 27. The undue burden AT & T
cites includes “not only the legal resources associated with
handling subpoenas, and the personnel time associated with
performing IP address research, but also the personnel hours
and expenses required to notify and respond to inquiries from
subscribers.” Id. at 28 n. 19. Plaintiff urges that the burden AT
& T must shoulder in looking up IP addresses is justified to
prevent defendants from continued infringement of its valid
copyrights. It argues that without an order compelling AT & T
to produce the information requested defendants will continue
to distribute its copyrighted material illegally and AT & T
“will become a safe haven for individuals who wish to steal
others' copyrighted works.” Plt. Reply In Supp. [# 31] at 3.

To be sure, the burden of satisfying a subpoena for a single
defendant is magnified when the subpoena seeks information
for 141 defendants. Enlisting legal personnel to gather the
information and contact subscribers no doubt creates a
burden, and AT & T makes a compelling case that gathering
contact information for 141 separate subscribers renders that
burden undue.

AT & T also argues that Plaintiff has not established
good cause for the discovery it seeks. It points out that
Plaintiff has failed to establish a connection between the
copyright registrations attached to the Complaint and any
particular item of software alleged to have been infringed
because Plaintiff's investigator's declaration suggests only
that “some unspecified version of some unspecified item
of Plaintiff's software” was illegally downloaded. Plaintiff
failed to address this argument in its Reply, and I find that
the link between the copyrighted material and the alleged
infringement is sufficient to withstand a good cause attack.

Plaintiff's allegations, however, are not sufficient to withstand
the improper joinder challenge as discussed below.

Objections Based On Improper Joinder
In the remainder of its objections, AT & T argues, as scores
of other ISP providers have in similar cases, that it should not
be compelled to produce the information because the joinder
of the Doe defendants is improper under Rule 20. Under Rule
20, defendants may be joined in one action provided that “(A)
any right to relief is asserted against the jointly, severally,
or ... arising out of the same transaction, occurrence, or series
of transactions or occurrences; and (B) any question of law
and fact common to all defendants will arise in the action.”
Rule 20(a)(2). AT & T argues that Plaintiff cannot show
either prong of Rule 20 since participation in a common
BitTorrent does not constitute the same transaction or series
of transactions and the questions of law and fact will differ
for each defendant. Thus, AT & T urges this Court to follow
district courts that have dismissed all but Doe # 1 from the
litigation, forcing plaintiffs to file one case per defendant and
pay a filing fee for each. See e.g., TCYK, LLC v. Doe, No.
13–cv–3828, 2013 U.S. Dist. LEXIS 88402 (N.D.Ill. Jun. 24,
2013) (Guzman, J.) (dismissing all but one Doe defendant
“without prejudice to plaintiff suing them individually”);
Malibu Media, LLC v. John Does 1–21, 2013 WL 2458290
(Reinhard, J.) (ordering that all but one Doe defendant be
severed from the action).

To support its argument, AT & T characterizes the trend in
this district as one that increasingly disallows the aggregate
defendant or “packaging defendant” suits. It cites opinions
holding that participation in a common BitTorrent swarm
is an insufficient basis for joinder of multiple Does. See
e.g., Lightspeed v. Does 1–1000, No. 10–cv–5604, 2011
WL 8179131 (N.D.Ill. Mar. 31, 2011)(Manning, J.) (finding
joinder inappropriate in BitTorrent context); CP Prods., Inc.
v. Does, No. 10–cv–6225, 2011 WL 737761 (N.D.Ill. Feb. 24,
2011) (Shadur, J.) (“It would constitute a real stretch of the
meaning of language for [the plaintiff] to call Rule 20(a)(2)
(A) into play as the asserted predicate for lumping its separate
claims into a single lawsuit.”). AT & T argues that these
decisions support its argument that the “swarm joinder theory
fails the first prong of Rule 20 because participation in a
swarm does not constitute a single transaction or occurrence,
or series of transactions or occurrences,” Mem. Opp. Mot.
Comp. [# 28] at 20, chiefly because the time span in which
the defendants allegedly participated in the swarm is too long.
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*3  Here, according to the chart attached to the Declaration
of Plaintiff's investigator, the Doe defendants participated
in the swarm that allegedly infringed Plaintiff's copyright
over a period of eight months (October 2012 to June
2013). Moreover, that chart demonstrates that there is
minimal overlap among the 141 defendants, which frustrates
Plaintiff's claim that participation in a swarm amounts to
a single transaction or occurrence or series of transactions
or occurrences. Plaintiff has not demonstrated that the 141
Doe defendants actually exchanged data with one another. As
such, a Doe defendant “who entered the swarm and left days,
weeks or months before” a subsequent Doe's arrival cannot
“fairly be said to have engaged in a transaction or series of
transactions” with the later-arrived Doe defendant. Malibu
Media, LLC v. Reynolds, No. 12 C 6672, 2013 WL 870618,
at * 12 (N. D.Ill. Mar. 7, 2013) (ordering, on the court's own
motion, to sever all defendants where plaintiff failed to show
that the Doe defendants “actually exchanged pieces of [the
copyrighted works] with one another, relied on each others'
activities, or otherwise paved the way for each others' success
in the swarm”); see also Malibu Media, LLC v. John Does 1–
21, No. 12 C 9656, 2013 WL 2458290, at *7 (N.D.Ill. Jun.
6, 2013) (Reinhard, J.) (granting defendants' motion to sever
because “plaintiff's allegations that Does' participation in a
swarm at some point over the course of over six weeks are
not sufficient to establish that they acted in concert”).

In this Circuit, there remains a split of authority on whether
plaintiffs' claims against multiple defendants arise out of
shared operative facts when each Doe defendant participates
in a BitTorrent swarm, and both parties admit as much.
While there are compelling arguments on both sides of
this argument, the interests of judicial economy weigh in
favor of severing all but Doe # 1, allowing Plaintiff to
file separate actions against the remaining Doe defendants.
Here, Plaintiff alleges that the Doe defendants “acted in
a collective and interdependent manner via the Internet
in the unlawful reproduction and distribution of Plaintiff's
copyrighted ROM synthesizer-plugin software program by
means of interactive ‘peer-to-peer’ (“P2P”) file transfer
technology protocol called BitTorrent.” Compl. [# 1] at
2. That “collective and interdependent action” allegedly
occurred over a period of eight months, which is too long
to permit joinder in light of BitTorrent's primary feature:
sharing material on an instantaneous basis. Further, Plaintiff
has alleged that the suit against each defendant will involve
“law or fact common to all defendants,” but district courts are
increasingly recognizing the logistical hurdles that could arise

given that each defendant may raise its own defense, which
would result a series of minitrials for each.

This Court finds that the allegations in the complaint fail to
establish that the Doe defendants' separate actions were part
of the same “series of transactions” as required by Rule 20.
The allegations only demonstrate that the Doe Defendants
used BitTorrent to participate in a swarm that allowed them
to download software. There is no further allegation that the
Doe Defendants acted in a concerted manner to accomplish
the illegal downloading. In Reynolds, 2013 WL 870618, at
*11, Judge Kendall highlights the fundamental problem with
using participation in a BitTorrent swarm as a justification for
joinder:

Despite its cooperative design, the
BitTorrent's architecture alone does
not compel the conclusion that
anonymous defendants who download
copies of the same file from the same
swarm are engaged in a common
transaction or series of transactions
for the purpose of Rule 20(a)(2).
Where a swarm continues to exist
for an extended period of time, it is
improbable that defendants entering
a swarm weeks or months apart will
actually exchange pieces of data.
Furthermore, it is impossible for
defendants who are not in a swarm
coextensively to exchange any pieces
of a file.

All that has been alleged here is that all 141 Defendants
committed the same type of violation using BitTorrent, which
is insufficient to link them together for the purposes of
joinder.

Finally, “[i]t is well settled that the district court has wide
discretion in deciding whether to dismiss a party as a
defendant in a civil action.” Intercon Research Assoc's, Ltd. v.
Dresser Industries, Inc., 696 F.2d 53, 56 (7th Cir.1982). The
Seventh Circuit has acknowledged that this discretion permits
district courts to take factors other than those articulated in
Rule 20 into account, such as whether joinder comports with
the principles of fundamental fairness, or whether joinder
prejudices a party. Chavez v. Ill. State Police, 251 F.3d

612, 632 (7 th  Cir.2001). Here, in light of the tenuous
connection between the Doe defendants' activities and the
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alleged “concerted action,” it would be fundamentally unfair
to permit the joinder of all 141 Doe defendants.

III.

*4  For the foregoing reasons, Plaintiff's motion to compel
is denied, and each of the Defendants other than Doe # 1 is
severed from this action. The remaining Doe defendants 2–
141 are dismissed without prejudice.

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, W.D. Washington,

at Seattle.

ELF–MAN, LLC, Plaintiff,
v.

Eric CARIVEAU, et al., Defendants.

No. C13–0507RSL.  | Jan. 17, 2014.

Opinion

ORDER GRANTING MOTION TO DISMISS
AND GRANTING LEAVE TO AMEND

ROBERT S. LASNIK, District Judge.

*1  This matter comes before the Court on a “Motion to
Dismiss, or for More Definite Statement” by defendants
Eric Cariveau, Becky Peloquin, Steven Peloquin, and Leon
Kimmerling. Dkt. # 60. The question for the Court on a
motion to dismiss is whether the facts in the complaint
sufficiently state a “plausible” ground for relief. Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 570 (2007). Although a
complaint need not provide detailed factual allegations, it
must offer “more than labels and conclusions” and contain
more than a “formulaic recitation of the elements of a cause
of action.” Twombly, 550 U.S. at 555. If the complaint fails
to state a cognizable legal theory or fails to provide sufficient
facts to support a claim, dismissal is appropriate. Robertson v.
Dean Witter Reynolds, Inc., 749 F.2d 530, 534 (9th Cir.1984).

Having reviewed the memoranda and case law submitted by

the parties 1  and having heard the arguments of counsel, the
Court finds as follows:

This action was filed on March 20, 2013, against 152 Doe
defendants. Each Doe defendant was identified only by an IP
address linked to the on-line sharing of the movie “Elf–Man.”
The Court granted plaintiff's motion to initiate early discovery
in order to obtain information sufficient to identify the owner
of each IP address, but noted that:

[I]dentifying the account holder tells us very little about
who actually downloaded “Elf–Man” using that IP address.
As one court noted, “it is no more likely that the subscriber
to an IP address carried out a particular computer

function ... than to say an individual who pays the telephone
bill made a specific telephone call.” In re BitTorrent Adult
Film Copyright Infringement Cases, 2012 WL 1570765, at
*3 (E.D.N.Y. May 1, 2012). In fact, it is less likely. Home
wireless networks are ubiquitous, meaning that a single
IP address can simultaneously support multiple computer
devices throughout the home and, if not secured, additional
devices operated by neighbors or passersby. Thus, the risk
of false positives is very real. Digital Sin, Inc. v. Does 1–
176, 279 F.R .D. 239, 243 (S.D.N.Y.2012). It is not clear
that plaintiff could, consistent with its obligations under
Fed.R.Civ.P. 11, make factual contentions regarding an
internet subscriber's infringing activities based solely on
the fact that he or she pays the internet bill.

On October 3, 2013, plaintiff filed a First Amended
Complaint naming eighteen individual defendants. The
remaining Doe defendants were dismissed, and default has
been entered against two of the named defendants. Four of the
named defendants filed this motion to dismiss, arguing that
plaintiff's allegations, which are presented in the alternative,
fail to state a claim for relief that crosses the line between
possible and plausible. The Court agrees.

To survive a motion to dismiss,
a complaint must contain sufficient
factual matter, accepted as true, to
state a claim to relief that is plausible
on its face. A claim is facially
plausible when the plaintiff pleads
factual content that allows the court
to draw the reasonable inference
that the defendant is liable for
the misconduct alleged. Plausibility
requires pleading facts, as opposed
to conclusory allegations or the
formulaic recitation of elements of a
cause of action, and must rise above
the mere conceivability or possibility
of unlawful conduct that entitles the
pleader to relief. Factual allegations
must be enough to raise a right to
relief above the speculative level.
Where a complaint pleads facts that are
merely consistent with a defendant's
liability, it stops short of the line
between possibility and plausibility of
entitlement to relief. Nor is it enough
that the complaint is factually neutral;
rather, it must be factually suggestive.
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*2  Somers v. Apple, Inc., 72 F.3d 953, 959–60 (9th Cir.2013)
(internal quotation marks and citations omitted). Plaintiff's
complaint does not raise a plausible inference that any of
the named defendants are liable for direct, contributory, or
indirect copyright infringement. In the fact sections of the
complaint, plaintiff carefully refrains from alleging that the
owners of the IP address—i.e., the named defendants—are
the ones who utilized the internet access to download the
copyrighted material. Rather, plaintiff alleges that the IP
address assigned to each defendant “was observed infringing
Plaintiff's motion picture” (Dkt. # 33 at ¶ 29) and that
each named defendant either (a) downloaded the BitTorrent
“client” application and used it to download and share the
copyrighted material or (b) permitted, facilitated, or promoted
the use of their internet connections by others to download
and share the copyrighted material (Dkt. # 33 at ¶ 22).
Pursuant to plaintiff's allegations, a particular defendant may
have directly and intentionally stolen plaintiff's copyrighted
material, or she may simply have “facilitated” unauthorized
copying by purchasing an internet connection which an
unidentified third party utilized to download “Elf–Man.”
Plaintiff provides no factual allegations that make one
scenario more likely than the other: both are merely possible
given the alternative allegations of the complaint.

Plaintiff argues that such alternative pleading is permissible
under Fed.R.Civ.P. 8(d)(2) and that “[i]f a party makes
alternative statements, the pleading is sufficient if any one
of them is sufficient.” The critical defect in this case is not
the alternative pleading of claims of direct, contributory, and
indirect infringement. Rather, the problem arises from the
alternative pleading of the facts that are supposed to support
those claims. The effect of the two “or” conjunctions means
that plaintiff has actually alleged no more than that the named
defendants purchased internet access and failed to ensure
that others did not use that access to download copyrighted
material. For the reasons set forth below, these facts do not
support any of the alternative claims asserted. Rule 8(d)(2)
does not, therefore, save plaintiff's complaint.

A. First Claim For Relief: Copyright Infringement
Plaintiff's claim of direct copyright infringement relies on
a conclusory allegation that the named defendants were
personally involved in the use of BitTorrent software to
download “Elf–Man” and to further distribute the movie.
The only fact offered in support of this allegation is that
each named defendant pays for internet access, which was
used to download and/or distribute the movie. As the Court

previously noted, however, simply identifying the account
holder associated with an IP address tells us very little
about who actually downloaded “Elf–Man” using that IP
address. While it is possible that the subscriber is the one
who participated in the BitTorrent swarm, it is also possible
that a family member, guest, or freeloader engaged in the
infringing conduct. The First Amended Complaint, read as a
whole, suggests that plaintiff has no idea who downloaded
“Elf–Man” using a particular IP address. Plaintiff has not
alleged that a named defendant has the BitTorrent “client”
application on her computer, that the download or distribution
is in some way linked to the individual subscriber (as
opposed to her account), that the defendant has acknowledged
personal involvement in the download and distribution, or
even circumstances which might increase the likelihood
that the subscriber is the infringer (such as defendant's
living arrangements or network details). Rather than provide
specific facts tying the named defendant to the infringing
conduct, plaintiff merely alleges that her IP address “was
observed infringing Plaintiff's motion picture” and guesses

how that might have come about. 2  While it is possible that
one or more of the named defendants was personally involved
in the download, it is also possible that they simply failed
to secure their connection against third-party interlopers.
Plaintiff has failed to adequately allege a claim for direct
copyright infringement.

B. Second Claim For Relief: Contributory Infringement
*3  Plaintiff's claim of contributory infringement relies

on the allegation that the named defendants materially
contributed to others' infringement of plaintiff's exclusive
rights by participating in a BitTorrent swarm. For the reasons
discussed above, this allegation of personal involvement in
a swarm is conclusory, and plaintiff has failed to adequately
allege a claim for contributory infringement.

C. Third Claim For Relief: Indirect Infringement of
Copyright
Plaintiff alleges that the named defendants obtained internet
access through a service provider and “failed to secure,
police and protect the use of their internet service against
illegal conduct, including the downloading and sharing of
Plaintiff's motion picture by others.” Dkt. # 33 at ¶ 143.
One may be liable for another's direct infringement where
the circumstances give rise to a reasonable inference that
the defendant intentionally encouraged or promoted the
infringement. See Sony Corp of Am. v. Universal City
Studios, Inc., 464 U.S. 417, (1984) (defendant is liable
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for infringing uses of a product it distributes only if the

product is not capable of substantial noninfringing uses); 3

Metro–Goldwyn–Mayer Studios, Inc. v. Grokster, Ltd., 545
U.S. 913, 932 (2005) (“where evidence goes beyond a
product's characteristics or the knowledge that it may be
put to infringing uses, and shows statements or actions
directed to promoting infringement,” intentional inducement
of infringement may be shown and liability attach); Perfect
10, Inc. v. Amazon.com, Inc., 487 F.3d 701, 727 (9th
Cir.2007) (“[A]n actor may be contributorily liable for
intentionally encouraging direct infringement if the actor
knowingly takes steps that are substantially certain to result in

such direct infringement.”). 4  Plaintiff makes no allegations
of intent or knowledge, nor does it provide facts that would
be necessary to support such conclusory allegations. See
Ashcroft v. Iqbal, 556 U.S. 662, 680–81, 686–87 (2009)
(conclusory allegations of knowledge and intent are not
entitled to the presumption of truth when evaluating the
allegations of a complaint). As such, the allegations are
insufficient to state a claim for contributory infringement.

Plaintiff argues, however, that contributory infringement is
a judge-made concept and the Court should entertain its
admittedly novel theory of liability—that defendants can
be held liable for contributory infringement because they
failed to take affirmative steps to prevent unauthorized use
of their internet access to download “ElfMan”—so that this

area of the law can develop fully. While it is true that
the circumstances giving rise to a claim of contributory
infringement have not all been litigated and that courts will
continue to analyze contributory liability claims in light of
common law principles regarding fault and intent (Perfect 10,
487 F.3d at 727), plaintiff's theory treads on an element of the
claim that has already been fixed by the courts, namely the
requirement that defendant's contribution to the infringement
be intentional (Grokster, 545 U.S. at 930). A claim of novelty
will not defeat a motion to dismiss where the allegations fail
to plead an essential element of the claim.

*4  For all of the foregoing reasons, defendants' motion to
dismiss (Dkt. # 60) is GRANTED. Given the procedural
posture of this case, it is doubtful that plaintiff has facts
to support the allegations of personal involvement and/or
intent on which its claims rely. Nevertheless, it may have
additional information regarding individual defendants that
would provide the necessary heft to its factual allegations and
should be given an opportunity to remedy the deficiencies
identified by the Court. Plaintiff shall, therefore, have
fourteen days from the date of this Order to file a Second
Amended Complaint that pleads factual content that allows
the Court to draw the reasonable inference that the named
defendants are liable for the misconduct alleged. Failure to
file a timely and adequate pleading will result in the entry of
judgment against plaintiff and in favor of defendants.

Footnotes

1 The Court has considered the unpublished opinions submitted by the parties. Defendants' requests for judicial notice (Dkt. # 61 and

# 65) are GRANTED.

2 Plaintiff apparently concedes that it does not know the “circumstances concerning how these Defendants' IP addresses came to be used

for the infringement of Plaintiff's copyright,” but argues that it should be allowed to conduct discovery because it cannot reasonably

be expected “to have procured such information at this stage of the proceeding.” Dkt. # 63 at 13 n. 6. This argument “collides with

what the Supreme Court said in Ashcroft v. Iqbal, 556 U.S. 662[, 678–79 (2009) ]: ‘Rule 8 ... does not unlock the doors of discovery

for a plaintiff armed with nothing more than conclusions.’ “ Starr v. Baca, 652 F.3d 1202, 1219 (9th Cir.2011). Mr. Iqbal was required

to have evidence of Attorney General Ashcroft's subjective intent at the pleading stage. Requiring plaintiff to allege facts giving rise

to a plausible, not merely possible, inference that it has named the correct defendant is no more onerous or unreasonable.

3 In Metro–Goldwyn–Mayer Studios, Inc. v. Grokster, Ltd., 545 U.S. 913, 932 (2005), the Supreme Court explained that the “incapable

of non-infringing uses” test is used to evaluate the intent of the defendant: “it may be presumed from distribution of [such] an article

in commerce that the distributor intended the article to be used to infringe another's patent.”

4 A defendant may also be liable for another's infringing activity under the common law doctrine of vicarious liability. Plaintiff has

not provided any facts that would support such a theory of liability in this case.

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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Opinion

MEMORANDUM AND ORDER

MURPHY, District Judge:

*1  Currently before the Court are motions to vacate, or
in the alternative reconsider the order granting fees and
costs to Defendant Anthony Smith filed by Paul Duffy, Paul
Hansmeier, and John Steele (Docs.66, 68, 74). Also before
the Court are motions for fees and costs filed by Defendants
ComCast Cable Communications, LLC (“ComCast”) and
SBC Internet Services, Inc. d/b/a AT & T Internet Services
(“AT & T”) (Docs.78, 82), as well as itemizations of fees and
costs filed by Smith, ComCast, and AT & T (Docs.90, 97, 98).

The Court initially reserved ruling on these motions (See Doc.
96); for the reasons set forth below, the Court now denies the
motions to vacate or reconsider filed by Duffy, Hansmeier,
and Steele, and grants the motions for attorney fees filed by
ComCast and AT & T.

BACKGROUND

On March 21, 2013, this matter was voluntarily dismissed by
Plaintiff Lightspeed Media Corp. (Docs.59, 60). Following
the dismissal, the Court granted Defendant Anthony Smith's
motion requesting attorney fees and costs because Plaintiff
filed and pursued claims against Smith that Plaintiff knew
were baseless from the start (Doc. 65). The Court granted
Smith his fees and costs under 28 U.S.C. § 1927 to be paid
by Plaintiff's counsel: John Steele, Paul Duffy, and Paul
Hansmeier (Doc. 65). The Court's order granting Mr. Smith
attorney fees was entered on October 30, 2013 (Doc. 65). The
very next day, Paul Hansmeier filed a motion to vacate, or in
the alternative reconsider, the order (Docs.66, 67) arguing that
he should not be liable for Smith's attorney fees. John Steele
and Paul Duffy then filed similar motions on November 4,
2013 (Docs.68, 69), and November 7, 2013 (Docs.74, 75),
respectively. Defendant Anthony Smith filed a response in
opposition to Duffy, Hansmeier, and Steele's motions (Doc.
92).

After the Court granted Smith's request for fees and costs,
Defendants ComCast and AT & T then filed motions also
requesting fees and costs (Docs.78, 82). Hansmeier filed a
response in opposition to ComCast and AT & T's motions
(Doc. 86), as did Steele (Doc. 88). Smith filed a reply to
Hansmeier and Steele's responses (Doc. 93).

A hearing was held on November 13, 2013 on all of the above
motions (Doc. 70). Duffy and Steele appeared at the hearing
in person, and Hansmeier appeared by phone (Doc. 96).

DISCUSSION

I. MOTIONS TO VACATE, OR IN THE
ALTERNATIVE RECONSIDER ORDER GRANTING
ATTORNEY FEES TO DEFENDANT ANTHONY
SMITH
The Court will first address the motions to vacate, or in the
alternative, reconsider its order granting fees and costs to
Anthony Smith under 28 U.S.C. § 1927 filed by Plaintiff's
current attorney of record, Paul Duffy, and former attorneys
of record, Paul Hansmeier and John Steele (Docs.66, 68, 74).
Because the motions fail to state any grounds warranting
relief under Rule 60(b), the motions to vacate or reconsider
are denied.

A. Legal Standard

USCA Case #12-7135      Document #1484297            Filed: 03/18/2014      Page 1 of 6

(Page 12 of Total)

http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5039785938)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0151403601&originatingDoc=I5e186d8e5b4f11e38912df21cb42a557&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0131336001&originatingDoc=I5e186d8e5b4f11e38912df21cb42a557&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0146808601&originatingDoc=I5e186d8e5b4f11e38912df21cb42a557&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0361151601&originatingDoc=I5e186d8e5b4f11e38912df21cb42a557&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0475108601&originatingDoc=I5e186d8e5b4f11e38912df21cb42a557&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0156264301&originatingDoc=I5e186d8e5b4f11e38912df21cb42a557&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0238206701&originatingDoc=I5e186d8e5b4f11e38912df21cb42a557&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0176766401&originatingDoc=I5e186d8e5b4f11e38912df21cb42a557&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0157940101&originatingDoc=I5e186d8e5b4f11e38912df21cb42a557&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1927&originatingDoc=I5e186d8e5b4f11e38912df21cb42a557&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1927&originatingDoc=I5e186d8e5b4f11e38912df21cb42a557&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Lightspeed Media Corp. v. Smith, Not Reported in F.Supp.2d (2013)

 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 2

Technically, a “Motion to Reconsider” does not exist under
the Federal Rules of Civil Procedure. But such motions are
routinely filed, and they are generally treated as motions to
alter or amend judgment under Rule 59(e), or motions for
relief from a judgment or order under Rule 60(b). See e.g.,
Mares v. Busby, 34 F.3d 533, 535 (7th Cir.1994). At issue
here is the Court's order granting Smith's request for attorney
fees (Doc. 65), which is only an interim order because the
Court has not yet determined the amount of attorney fees that
Smith is entitled to. Midlock v. Apple Vacations W., Inc., 406
F.3d 453, 456 (7th Cir.2005). Since the order is not a final
order and no judgment has been entered, Rule 59(e) is not
applicable. Therefore, the motions filed by Duffy, Hansmeier,
and Steele must be evaluated under Rule 60(b).

*2  “Relief under Rule 60(b) is an extraordinary remedy that
is to be granted only in exceptional circumstances.” Talano
v. N.W. Med. Faculty Found., Inc., 273 F.3d 757, 762 (7th
Cir.2001). Rule 60(b) permits a court to grant relief based on
one of six specific grounds listed in the rule. Talano, 273 F.3d
at 762; FED. R. CIV. P. 60(b). The request for relief “must be
shaped to the specific grounds ... listed in Rule 60(b)—they
cannot be general pleas for relief.” United States v. Deutsch,
981 F.2d 299, 301 (7th Cir.1992).

B. Paul Duffy's Motion to Vacate or Reconsider (Doc.
74)
The Court turns first to Duffy's motion to vacate or reconsider
because it can be easily dismissed as he does not state a proper
legal basis for relief under Rule 60(b). In his motion, Duffy
argues that the Court should reconsider its order granting
attorney fees to Anthony Smith because he took only “five
discrete actions” in this matter, none of which multiplied the
proceedings or were unreasonable or vexatious (Doc. 75). In
the alternative, if Duffy's actions were sanctionable, Smith
failed to identify any “excess” expenses directly traceable to
Duffy's actions (Doc. 75).

Duffy's motion is not based on any of the grounds specified
in Rule 60(b). Instead, Duffy merely takes umbrage with
the Court's analysis of the evidence and its ruling, and
rehashes old arguments that he made and the Court denied
in his response to Anthony Smith's motion for attorney fees
(Compare Doc. 63 with Docs. 74, 75). Neither of these things
warrants relief under Rule 60(b). Karraker v. Rent–A–Center,
Inc., 411 F.3d 831, 837 (7th Cir.2005) (Rule 60(b) motion
is not the time to rehash previously rejected arguments);
Russell v. Delco Remy Div. of General Motors Corp., 51 F.3d
746, 749 (7th Cir.1995) (Rule 60 “was designed to address

mistakes attributable to special circumstances and not merely
to erroneous applications of law.”)

Because Duffy's motion fails to state any grounds for relief
within the scope of Rule 60(b), his motion to vacate or
reconsider (Doc. 74) is DENIED.

C. Paul Hansmeier and John Steele's Motions to Vacate
or Reconsider (Docs.66, 68)
The Court next turns to the motions to vacate or reconsider
filed by Hansmeier and Steele. These motions can be
considered in tandem because they are largely identical. Like
Duffy, Hansmeier and Steele argue that that the Court should
reconsider its order granting attorney fees to Anthony Smith
because they took only a small number of “discrete actions”
in this matter, none of which multiplied the proceedings or
were unreasonable or vexatious (Docs.67, 69). As previously
stated, these arguments do not translate into a legal basis
warranting relief under Rule 60(b).

Hansmeier and Steele also argue that the Court should vacate
its order because it imposed sanctions on them without giving
them notice or an opportunity to be heard in violation of their
right to due process (Docs.67, 69). Specifically, they claim
that they were not apprised of Smith's motion for attorney fees
until after the District Court had entered its order imposing
sanctions on October 30, 2013 because Smith failed to serve
them. Smith's motion for attorney fees was electronically filed
on April 5, 2013, and the CM/ECF system sent notice to all
attorneys of record (Doc. 61). Hansmeier and Steele claim
that since they were no longer attorneys of record (See Doc.s
56, 58), they did not receive the notice (Doc. 67, 69).

*3  “[T]he requirements of due process of law are applicable
to a proceeding to impose sanctions, entitling a party or
attorney to notice and opportunity to respond[.]” Kapco Mfg.

Co., Inc. v. C & O Enterprises, Inc., 886 F.2d 1485, 1494
(7th Cir.1989). Despite their protestations, the Court finds
that Hansmeier and Steele both received all the process they
were due.

First and foremost, Steele's claim that he never got notice of
Smith's motion for fees is baseless. A review of CM/ECF
records reveals that notice of Smith's motion for attorney
fees (Doc. 61) went to numerous email addresses, including:
docket@wefightpiracy.com—an email address used by both

Steele and Paul Duffy. 1  Therefore, it is irrefutable that Steele
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had actual notice of Smith's motion for attorney fees prior to
the Court's order granting the motion.

Second, Smith served Paul Duffy, Plaintiff's lead attorney,
with his motion for attorney fees; and service on Duffy
was effective for all of Plaintiff's counsel, past and present,
including Steele and Hansmeier. Rule 5 does not require
motions to be served on all counsel of record, but merely
requires that the pleadings be served on all parties. See FED.
R. CIV. P. 5(a)(1). Furthermore, service is not required on
each of several counsel appearing on behalf of a party. Daniel
Int'l Corp. v. Fischbach & Moore, Inc., 916 F.2d 1061, 1063
(5th Cir.1990). “Service upon one, but not all, of its counsel
is effective service.” Id. (serving “local” counsel and not
“lead” counsel complied with Rule 5 because the Rule does
not “require service on each of several counsel appearing on
behalf of a party”); Buchanan v. Sherrill, 51 F.3d 227, 228
(10th Cir.1995) (serving motion for summary judgment only
on plaintiff's attorney who had recently entered an appearance
and not on attorney who had represented plaintiff from the
outset complied with Rule 5 because the rule does not require
service on both attorneys of record).

Here, Smith served his motion for attorney fees on Duffy,
and that is all he was required to do. He did not have to also
personally serve Steele and Hansmeier. This is particularly
true since Duffy, Steele, and Hansmeier are all associated
with the same law firm: Prenda Law, Inc. The docket sheet
indicates Paul Duffy's firm is Prenda Law; Steele listed his
firm as Prenda Law on his entry of appearance and his motion
to withdraw (Docs.20, 57); and Hansmeier indicated that he
was “of counsel” to Prenda Law, Inc. (Doc. 50). The Court
also takes judicial notice that Steele submitted a declaration
in the Central District of California swearing that he was
“of counsel with the law firm, Prenda Law, Inc.” and that
Hansmeier was “also of counsel to the firm.” Ingenuity 13
LLC v. John Doe, Case No. 12–cv–8333–ODW (C.D.Cal.
March 8, 2013), ECF No. 83).

Aside from being from the same firm, there is other evidence
suggesting these three men worked in concert with one
another. First, Duffy, Steele, and Hansmeier used each
other's CM/ECF login information, and/or filed documents
on behalf of one another. For example, both Steele and
Hansmeier used Duffy's CM/ECF login information to enter
their appearances, or Duffy attempted to do so for them (See
Doc. 11, 15); Hansmeier also used Steele's CM/ECF login
information to file his motion to continue, or Steele filed it
on Hansmeier's behalf (Doc. 73). Second, the similarities in

documents filed by Duffy, Steele, and Hansmeier indicate
an ongoing relationship. For example, in the instant motions
to vacate/reconsider, the three men use identical formatting
from the caption, to the font, and the signature block, and
the substance is largely the same (Compare Docs. 66, 67,
67–1 with Docs. 68, 68–1, 68–2, 69 with Docs. 74, 75).
Third, the Court takes judicial notice that several other federal
courts have found Duffy, Steele, and Hansmeier to be in
cahoots. Most notably, Judge Otis Wright in the Central
District of California found that Steele, Hansmeier, and Duffy
were “starving attorneys” with “shattered law practices” who
conspired to use copyright laws to “plunder the citizenry,”
and he adopted into his findings a chart showing the
relationship between these men and others associated with
Prenda Law. Ingenuity 13 LLC v. John Doe, Case No. 12–cv–
8333–ODW, 2013 WL 1898633, at *1–*2, *5 (C.D.Cal. May
6, 2013). See also AF Holdings, LLC v. John Doe(s), Case No.
12–CV–1445–JNE–FLN, (D.Minn. November 6, 2013), ECF
No. 67 (noting Judge Wright's findings, but stating “[i]t would
not be a wise use of the Court's limited resources to sua sponte
attempt to fully untangle the relationship between Hansmeier,
Steele, Duffy, [and others]”); AF Holdings, LLC v. Navasca,
Case No. 12–cv–02396–EMC, 2013 WL 5701104, at *2
(N.D.Cal. Oct. 16, 2013) (adopting Judge Wright's findings
with respect to AF Holdings, Steele, and Hansmeier's “alter
ego relationship, their conduct, and their business model”);
AF Holdings, LLC v. Chowdhury, Case No. 12–cv–12105–
JLT (D.Mass. October 22, 2013), ECF No. 34 (finding AF
Holdings, LLC was “an alias of its counsel, Prenda Law, Inc.,
its principals, attorneys John L. Steele, Paul A. Duffy, and
Paul R. Hansmeier, and its paralegal, Mark Lutz”).

*4  Based on this information, the Court has no doubt that
Duffy, Steele, and Hansmeier are closely associated and
acted in concert to file and prosecute this frivolous lawsuit.
Therefore, Smith's service on Duffy was also effective for
Steele and Hansmeier. As such, Steel and Hansmeier had
adequate notice of Smith's motion, and the deadline for
response papers, but chose to disregard it.

However, assuming arguendo that Steele and Hansmeier
did not have notice or an opportunity to be heard before
the Court imposed sanctions, the due process violation was
subsequently cured when the Court reheard the issue on
November 13 at Steele and Hansmeier's request. Steele and
Hansmeier had ample notice of the November 13 hearing,
and they knew that they could sanctioned and ordered to
pay Anthony Smith's attorney fees. The written briefs that
Steele and Hansmeier filed in advance of that hearing, and
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the statements they made at the hearing itself gave them
the opportunity to confront the Court's belief that they had
engaged in sanctionable conduct and to try to convince
the Court that they should not be sanctioned. “So it was
essentially a no-harm, no-foul situation because, generally
speaking, ‘procedural errors are cured by holding a new
hearing in compliance with due process requirements.’ ” In
re Hancock, 192 F.3d 1083, 1086 (7th Cir.1999), quoting
Batanic v. Immigration and Naturalization Service, 12 F.3d
662, 667 (7th Cir.1993) (holding imposition of sanctions was
a deprivation of due process, however said deprivation was
cured when the court stayed the sanctions order and scheduled
another hearing). See also Wright v. CompGeeks.com, 429
Fed.Appx. 693, 698 (10th Cir.2011); Powell v. Cadwell, 42
Fed.Appx. 821, 822 (7th Cir.2002); In re Rimsat, Ltd., 212
F.3d 1039, 1044 (7th Cir.2000).

Because Hansmeier and Steele's motions fail to state any
grounds for relief within the scope of Rule 60(b), and
they were not deprived of due process with respect to the
imposition of sanctions, their motions to vacate or reconsider
(Docs.66, 68) are DENIED.

II. MOTIONS FOR ATTORNEY FEES
The Court will next address the motions for attorney fees and
costs under § 1927 filed by Defendants ComCast and AT &
T (Docs.78, 82). Under 28 U.S.C. § 1927, “any attorney ...
who so multiplies the proceedings in any case unreasonably
and vexatiously may be required by the court to satisfy
personally the excess costs, expenses, and attorneys' fees
reasonably incurred because of such conduct.” 28 U.S.C. §
1927. The purpose of § 1927 “is to deter frivolous litigation
and abusive practices by attorneys, and to ensure that those
who create unnecessary costs also bear them.” Kapco Mfg.
Co., Inc. v. C & O Enterprises, Inc., 886 F.2d 1485, 1491 (7th
Cir.1989) (internal citations omitted). While there is no catch-
all definition for either ‘unreasonably’ or ‘vexatiously,’ the
Seventh Circuit has upheld sanctions under this statute when
counsel acted recklessly, raised baseless claims despite notice
of the frivolous nature of these claims, or otherwise showed
indifference to statutes, rules, or court orders. Jolly Grp., Ltd.
v. Medline Indus., Inc., 435 F.3d 717, 720 (7th Cir.2006);
Kotsilieris v. Chalmers, 966 F.2d 1181, 1184 (7th Cir.1992).

ComCast and AT & T argue that fees are appropriate here
because Plaintiff raised baseless claims against them, despite
knowledge those claims were frivolous, in an effort to obtain
the discovery that the Illinois Supreme Court had previously
thwarted (Docs.78, 82). Furthermore, Plaintiff continued to

advance its baseless claims until the Court ruled that no
discovery would be forthcoming until the motions to dismiss
filed by Defendants were ruled on (Docs.78, 82). Rather than
waiting for the Court's ruling, however, Plaintiff dismissed all
of its claims (Docs.78, 82).

*5  The Court agrees with ComCast and AT & T. By naming
ComCast and AT & T as Defendants without any valid
claims in an attempt to make an end run around the Illinois
Supreme Court's denial of discovery, Plaintiff unreasonably
and vexatiously multiplied the proceedings in this matter.
Namely, Defendants' attorneys were forced to respond to
and appear for a hearing on Plaintiff's emergency motion for
expedited discovery, to file various motions to dismiss, to
appear for a scheduling and discovery conference, and to file
a motion to stay discovery.

The Court also finds that Duffy, Hansmeier, and Steele
exhibited a “serious and studied disregard for the orderly
process of justice.” Jolly Grp., Ltd. v. Medline Indus., Inc.,
435 F.3d 717, 720 (7th Cir.2006), quoting Pacific Dunlop
Holdings, Inc. v. Barosh, 22 F.3d 113, 119 (7th Cir.1994).
These men have shown a relentless willingness to lie to the
Court on paper and in person, despite being on notice that
they were facing sanctions in this Court, being sanctioned by

other courts, 2  and being referred to state and federal bars, 3

the United States Attorney in at least two districts, 4  one state

Attorney General, 5  and the Internal Revenue Service. 6  For
example, at the November 13 hearing, Hansmeier skirted the
Court's direct questions, Steele made feigned protestations,
and both flat-out lied about their association with Prenda Law,
Inc. in the face of documentary evidence on the record in this

case, and their sworn declarations in other cases. 7

Accordingly, the imposition of attorneys' fees under § 1927
is appropriate here—from the inception of the claims through
the present. See Overnite Transp. Co. v. Chi. Indus. Tire
Co., 697 F.2d 789, 794 (7th Cir.1983) (§ 1927 can reach
the filing of the complaint where the lawsuit was legally
meritless from the outset, and counsel should have known
that it was); Kotsilieris v. Chalmers, 966 F.2d 1181, 1184–85
(7th Cir.1992) (§ 1927 sanctions appropriate where counsel
pursued baseless claim despite receiving notice that claims
were frivolous).

III. ITEMIZATIONS OF FEES AND COSTS
*6  For the reasons stated above, and in accordance with

the Court's previous order (Doc. 65), Defendants have been
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awarded reasonable attorney fees and costs under 28 U.S.C.
§ 1927 for all time expended from the filing of the amended
complaint and the removal of the case to federal court in
August 2012.

Anthony Smith seeks a total of $72,367.00 in attorney fees
and costs (Doc. 90). This total includes $72,150.40 in attorney
fees for 187.2 hours of work done by Smith's attorneys from
the time Smith was served with summons in August 2012
through May 2013 (Doc. 90–1). The hours were billed at a
rate of $409.00 per hour for partners Dan Booth and Jason
Sweet and $200.00 per hour for (Doc. 90–1). This total also
includes $216.20 in costs (Doc. 90–1).

SBC Internet Services, Inc. d/b/a AT & T Internet Services
(“AT & T”) seeks a total of $119,637.05 in attorney fees
and costs (Doc. 97). This total includes $870.29 in costs and
$38,987.83 in attorney fees for the law firm of Hepler Broom
for approximately 158.7 hours of work from the time the
case was removed to federal court in August 2012 through
November 2013 (Doc. 97–1). The hours were billed at various
billing rates ranging from $295.00 to $110.00 per hour (Doc.
97–1). The total sought by AT & T also includes $864.92
in costs and $80,524.50 in attorney fees for the law firm of
Locke Lord, LLP for approximately 215 hours of work from
the time the case was removed to federal court in August 2012
through November 2013(Doc. 97–2). The hours were billed
at various billing rates ranging from $250 to $555 per hour
(Doc. 97–2).

ComCast Cable Communications, LLC seeks a total of
$69,021.26 in attorney fees and costs (Doc. 98). This total
includes $806.98 in costs and $57,144.28 in attorney fees for
the law firm of Davis Wright Tremaine, LLP (“DWT”) for
approximately 132 hours of work from the time the case was
removed to federal court in August 2012 through April 2013
(Doc. 98–1). The hours were billed at various billing rates
ranging from $531.00 to $212.50 per hour (Doc. 98–1). This
total also includes $11,070.00 in attorney fees for the law firm
of Lashley & Baer, P.C. for 36.9 hours of work at a billing
rate of $300.00 per hour (Doc. 98–2).

The Court notes that Paul Duffy, Paul Hansmeier, and John
Steele had an opportunity to respond, and did respond, to

Smith, AT & T, and ComCast's general requests for fees and
costs (Docs.63, 66, 68, 74, 86). Duffy, Hansmeier, and Steele
have not filed responses to the specific itemizations, but
having reviewed the itemizations and declarations in support
thereof, the Court finds a response is not necessary because
no further information is required for this ruling.

After carefully considering the itemizations of fees and costs
and the declarations in support thereof submitted by the
attorneys for Smith, AT & T, and ComCast, the Court finds
the time spent and the amounts charged by Smith, AT & T,
and ComCast to be reasonable. The Court has also carefully
considered the interrelationship between Duffy, Hansmeier,
and Steele. The Court finds, that these men acted in concert
throughout the entirety of the proceedings in this matter,
share total responsibility for their actions, and are jointly and
severally liable for the fees and costs of Defendants.

CONCLUSION

*7  The motions to vacate, or in the alternative, to reconsider
the order granting Anthony Smith's motion for attorney fees
filed by Paul Duffy (Doc. 74), Paul Hansmeier (Doc. 66), and
John Steele (Doc. 68) are DENIED.

The motions for attorney fees and costs filed by Defendants
ComCast Cable Communications, LLC (Doc. 78) and SBC
Internet Services, Inc. d/b/a AT & T Internet Services (Doc.
82) are GRANTED.

It is ORDERED that pursuant to 28 U.S.C § 1927, Paul
Duffy, Paul Hansmeier, and John Steele are jointly and
severally liable, and shall pay within 14 days of this order,
attorney fees and costs to Defendant Anthony Smith in
the amount of $72,367.00, to AT & T in the amount of
$119,637.05, and to ComCast in the amount of $69,021.26
for a total judgment of $261,025.11, with interest as provided
by law.

IT IS SO ORDERED.

Footnotes

1 Prior to his termination as counsel for Plaintiff, Steele received electronic notices from the CM/ECF system at three email addresses:

(1) jlsteele@wefightpiracy.com, (2) docket@wefightpiracy.com, and (3) nawersal@wefightpiracy.com (See, e.g., Doc. 57). He now

receives electronic notices at johnlsteele33140@gmail.com (Doc. 88).
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2 AF Holdings, LLC v. John Doe(s), Case No. 12–cv–1445–JNE–FLN, (D.Minn. November 6, 2013), ECF No. 67 (ordering AF

Holdings and Prenda Law to repay settlement money and all attorney fees and costs incurred by defendants); Ingenuity 13 LLC

v. John Doe, Case No. 12–cv–8333–ODW, 2013 WL 1898633, at *5–6 (C.D.Cal. May 6, 2013) (jointly and severally liable for

defendant's attorney fees and costs in the amount of $81, 319.72); AF Holdings, LLC v. Chowdhury, Case No. 12–cv–12105–JLT

(D.Mass. October 22, 2013), ECF No. 34 (jointly and severally liable for defendant's in the amount of $21,393.60, with fees and

costs trebled for a total judgment of $64,180.80).

3 AF Holdings, LLC v. John Doe(s), Case No. 12–cv–1445–JNE–FLN, (D.Minn. November 6, 2013), ECF No. 67; Ingenuity 13 LLC

v. John Doe, Case No. 12–cv–8333–ODW, 2013 WL 1898633, at *5 (C.D.Cal. May 6, 2013)

4 AF Holdings, LLC v. John Doe(s), Case No. 12–cv–1445–JNE–FLN, (D.Minn. November 6, 2013), ECF No. 67; Ingenuity 13 LLC

v. John Doe, Case No. 12–cv–8333–ODW, 2013 WL 1898633, at *5 (C.D.Cal. May 6, 2013)

5 AF Holdings, LLC v. John Doe(s), Case No. 12–cv–1445–JNE–FLN, (D.Minn. November 6, 2013), ECF No. 67

6 Ingenuity 13 LLC v. John Doe, Case No. 12–cv–8333–ODW, 2013 WL 1898633, at *5 (C.D.Cal. May 6, 2013)

7 Steele submitted a declaration in the Central District of California swearing that he was “of counsel with the law firm, Prenda Law,

Inc.” and that Hansmeier was “also of counsel to the firm.” Ingenuity 13 LLC v. John Doe, Case No. 12–cv–8333–ODW (C.D.Cal.

March 8, 2013), ECF No. 83).

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

AF Hodlings, LLC, Civil Nos.  12-1445 (JNE/FLN)
              12-1446 (JNE/FLN)

Plaintiff,             12-1447 (JNE/FLN)
                12-1448 (JNE/FLN)
               12-1449 (JNE/FLN)

v.
ORDER

John Doe(s),

Defendant(s).

___________________________________________________

Paul Hansmeier for Plaintiff
Paul Godfread for Third Party Witness Alan Cooper1

____________________________________________________

On September 30, 2013 the undersigned Magistrate Judge held an evidentiary hearing to 

investigate whether or not this Court was a victim of fraud. This order sets forth the Court’s findings

of fact based on the testimony elicited at the hearing and related papers. In short, the Court

concludes that AF Holdings used fraudulent copyright-assignment agreements, attached to each

complaint in all five of the instant cases, in order to expedite discovery and leverage settlement

agreements. The remedy for this fraudulent conduct is set forth in this order. 

This order also addresses Alan Cooper’s motion to intervene (ECF No. 44), AF Holdings’ 

motion to supplement the record (ECF No. 53) and AF Holdings’ motion to disqualify the

undersigned Magistrate Judge (ECF No. 59). For the reasons set forth below, Cooper’s motion to

intervene is DENIED as moot, AF Holdings’ motion to supplement the record is GRANTED, and

1 Alan Cooper was employed by John Steele as a caretaker for his cabin in northern
Minnesota from 2006-2012. 
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AF Holdings’ motion to disqualify the undersigned is DENIED.

I. PROCEDURAL HISTORY

In these five cases, AF Holdings—through its attorney Michael K. Dugas—attached a

copyright-assignment agreement to each complaint. Each agreement was purportedly signed by Alan

Cooper on behalf of AF Holdings.2 AF Holdings requested the extraordinary relief of expedited

discovery in these cases on the basis that it was necessary to identify the individuals associated with

the IP addresses through which their copyrighted material was allegedly accessed unlawfully. ECF

No. 4.3 That motion was granted, under specific conditions. ECF No. 10. Among the conditions

imposed was a requirement that AF Holdings use any information disclosed in response to its

subpoena solely for the purpose of protecting its rights as set forth in the complaint. It was also a

condition of the Court’s order that AF Holdings file under seal a copy of (1) any written

communication between AF Holdings and the John Doe(s) or (2) a transcript of any oral

communication between AF Holdings and the John Doe(s). 

Between August 31, 2012 and February 26, 2013, all five cases were voluntarily dismissed.4

The Court later learned, from sealed filings made pursuant to the Court’s August 3, 2012 order (ECF

2

The agreement attached as Exhibit B to the complaint in 12-cv-1445 and 12-cv-1448
is for a copyrighted work called “Sexual Obsession” and the agreement attached as
Exhibit B to the complaint in 12-cv-1446, 12-cv-1447 and 12-cv-1449 is for a
copyrighted work called “Popular Demand.” 

3 Unless otherwise noted, all ECF citations in this order refer to the docket in case
12-cv-1445.

4 The five cases were voluntarily dismissed on the following dates:12-cv-1445 on
November 19, 2012; 12-cv-1446 on October 25, 2012; 12-cv-1447 on October 24,
2012; 12-cv-1448 on August 31, 2012; and 12-cv-1449 on February 26, 2013.

2
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No. 10), that four of the five cases settled for amounts ranging from $3,500.00 to $6,000.00.5 On

November 29, 2012, Alan Cooper—through a letter from his lawyer—sought leave from this Court

to file a motion to intervene regarding the alleged improper use of his name and signature by AF

Holdings, LLC and Ingenuity 13, LLC. ECF No. 18 for 12-cv-1449. The Court expressly took no

action on that request. ECF No. 19 for 12-cv-1449. 

Several months later, this Court became aware of an order entered by Judge Otis Wright II

of the U.S. District Court in the Central District of California in a case called Ingenuity 13, LLC v.

John Doe, 2013 U.S. Dist. LEXIS 64564, at *6-7 (C.D. Cal. May 6, 2013).6 Like the five cases

before this Court, the case before Judge Wright was a copyright infringement lawsuit in which the

plaintiff— Ingenuity 13, LLC—attached a copyright-assignment agreement that purported to be

signed by Alan Cooper. Judge Wright found that AF Holdings and Ingenuity 13 were off shore

entities formed at some point in 2010 and that they have no assets other than several copyrights to

pornographic movies. Id. at 6.7 Judge Wright also found that, through willing local counsel, the

principals advanced a litigation strategy that involved monitoring BitTorrent download activity of

their copyrighted material, recording associated IP addresses, filing suit in federal court and then

5

Settlement agreements were reached in all cases except 12-cv-1446. In cases 12-cv-
1445, 12-cv-1447 and 12-cv-1448, settlement monies were to be paid to Prenda Law,
Inc. In case 12-cv-1449, the settlement monies were to be paid to AF Holdings, LLC. 

6

Judge Wright’s order includes a chart of relationships that he found between the
attorneys and entities involved. Ingenuity 13, LLC., LEXIS 64564 at *13.

7

Evidence from another case provides more information on the potential relationship
between these entities and John Steele. See First Time Videos, LLC. v. Paul Oppold,
Case No. 12-cv-01493, ECF No. 37, Attachments 1-29 (a forensic analysis suggests
Steele himself may have uploaded the copyrighted works to BitTorrent). 

3

CASE 0:12-cv-01445-JNE-FLN   Document 67   Filed 11/06/13   Page 3 of 11
USCA Case #12-7135      Document #1484297            Filed: 03/18/2014      Page 3 of 11

(Page 20 of Total)



seeking expedited discovery in order to identify the individuals associated with the relevant IP

addresses. Id. This process put pressure on those sued to settle quickly, as hundreds of Defendants

throughout the country have done for several thousand dollars each. Id.8 Judge Wright concluded

that the principals’ representations about their operations, relationships, and financial interests varied

from “feigned ignorance to misstatements to outright lies.”9

Of particular interest to this Court was Judge Wright’s finding that “[t]he Principals [Steele 

and Hansmeier] stole the identity of Alan Cooper [ ] and fraudulently signed the copyright

assignment for ‘Popular Demand’ using Alan Cooper’s signature without his authorization, holding

him out to be an officer of AF Holdings.”10 Informed by this finding, this Court reopened these five

cases on June 20, 2013 for the purpose of determining whether it was a victim of fraud. ECF No.

13. A copy of Judge Wright’s May 6, 2013 order was attached to this Court’s June 20, 2013 order.

8

As stated by Judge Wright, “[AF Holdings and its related entities and attorneys]
discovered the nexus of antiquated copyright laws, paralyzing social stigma, and
unaffordable defense costs.” Ingenuity 13, LLC., LEXIS 64564 at *2.

9

Informed by Judge Wright’s findings, other federal courts have taken a closer look
at copyright cases brought by AF Holdings, LLC. E.g. AF Holdings LLC v. Joe
Navasca, 2013 U.S. Dist. LEXIS 102249, at *8 (N.D. Cal. July 22, 2013) (holding
that AF Holdings designed a business model to generate revenues through suits and
coerced settlements not to protect copyrighted work); AF Holdings, LLC v. Sandipan
Chowdhury, 2013 U.S. Dist., Case No. 12-cv-12105, ECF No. 34 (Dist. Mass.
October 22, 2013) (entering final judgment for costs and attorneys’ fees, totaling
$21,393.60 and noting that AF Holdings is an alias of its counsel, Prenda Law, Inc.,
its principals, attorneys John L. Steele, Paul A. Duffy and Paul R. Hansmeier, and
its paralegal, Mark Lutz).

10 At least one other Court has since reached the same conclusion. See AF Holdings
LLC v. Joe Navasca, supra at fn 9. 

4
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The Court scheduled a case management conference in early August. ECF No. 15.11 The purpose

of the case management conference was to determine whether the parties could resolve the Court’s

concern that it had been defrauded by AF Holdings. Because the Court’s concern was not resolved

following the case management conference, an evidentiary hearing was scheduled for September

30, 2013 to determine whether the Court was the victim of a fraud. ECF No. 36.

II. LEGAL STANDARD

The Court “has the power to conduct an independent investigation in order to determine

whether it has been the victim of fraud.” Chambers v. NASCO, Inc., 501 U.S. 32, 44 (1991) (citing

Universal Oil Prods. Co. v. Root Refining Co., 328 U.S. 575, 580 (1946)); see also Fed. R. Civ. P.

11, Advisory Committee’s note to 1993 Amendments (“[Rule 11] does not inhibit the court in

punishing for contempt, in exercising its inherent powers, or in imposing sanctions, awarding

expenses, or directing remedial action authorized under other rules or under 28 U.S.C. § 1927.”).12

This inherent power is necessary to preserve the integrity of the courts, for “tampering with

11

On July 29, 2013—less than two weeks after the case-management conference was
noticed—Paul Hansmeier filed a Notice of Withdrawal and Substitution of Counsel
informing the Court that he would be substituting as counsel for AF Holdings and
that Michael Dugas withdrew as counsel. ECF No. 17. This Court held that the notice
was not effective under Local Rule 83.7(b) because it would delay the progress of
these cases. ECF No. 34. Despite Dugas’s August 19, 2013 Notice of Withdrawal
pursuant to 83.7(a), the Court denied his request to be excused from the case-
management conferences and ordered him to establish good cause for his requested
withdrawal as counsel, in accordance with Local Rule 83.7(c).

12

A party who is the victim of a fraud on the Court may also initiate an independent
action. Fed. R. Civ. P. 11, Advisory Committee’s Note to 1993 Amendments. Alan
Cooper—who contends that he was a victim of the fraud on the Court— has initiated
an independent action against John Steele, Prenda Law, Inc., AF Holdings, LLC and
Ingenuity 13, LLC. See Case No. 13-cv-2622 (D. Minn., filed September 23, 2013).

5
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administration of justice in this manner involves . . . far more than an injury to a single litigant. It

is a wrong against the institutions set up to protect and safeguard the public.” Chambers, 501 U.S.

at 44 (quoting Hazel-Atlas Glass Co. v. Hartford-Empire Co., 322 U.S. 238, 246 (1944)) (internal

quotations omitted). 

To this end, the sole focus of the September 30 hearing was the authenticity of the copyright-

assignment agreements that were attached to the complaints in each of these five cases. ECF No. 36

at 2. AF Holdings bore the burden of establishing the authenticity of each assignment. Id. The

Court’s order scheduling the hearing expressly required that “an officer of the plaintiff, capable of

testifying as to the authenticity of each document, shall appear in person at the evidentiary hearing.”

Id. at 3. On September 30, 2013—over the course of two-and-a-half hours—the Court heard

testimony from John Steele, Jason Flesher,13 Brent Berry14 and Alan Cooper. No officer or other

representative of AF Holdings testified at the hearing.

III.  FINDINGS OF FACT

Based on the sworn testimony and other documents submitted by AF Holdings in relation

to the September 30, 2013 evidentiary hearing, this Court finds:

13

Flesher, a friend of Steele, testified that he met Cooper four to five years ago. Flesher
testified that he had conversations with Cooper’s wife at Steele’s cabin in northern
Minnesota in which she expressed anger and frustration about Steele involving
Cooper as the head of a porn company. Flesher testified that he was not familiar with
Cooper’s signature and that he had never seen either copyright-assignment
agreement in question. 

14

Berry, a friend of Steele, testified that he has known Cooper since 2006. Berry
testified that he never saw either copyright-assignment agreement in question and
that, although he was familiar with Cooper’s signature, he was unable to confirm that
Cooper’s signatures on the assignments were authentic. 

6
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1. AF Holdings failed to meet its burden of proving the authenticity of the copyright-
assignment agreements for “Popular Demand” and “Sexual Obsession.” Both
documents purport to be signed by Alan Cooper, on behalf of AF Holdings, LLC.15

John Steele testified that he was familiar with both agreements,16 but did not witness
Cooper sign either of them. ECF No. 64 at 3:9-17. Steele testified that he had no
knowledge of whether Cooper personally signed the agreements. Id. Steele also
testified that he was familiar with Cooper’s authentic signature and that what was
purported to be Cooper’s signature on the assignments was not authentic. Id. at 10:7-
15.

2. Steele testified that he introduced Cooper to Mark Lutz, the sole principal of AF
Holdings. Steele testified that the introduction occurred via telephone. Specifically,
Steele testified that after calling Lutz on March 18, 2011, he handed the phone to
Cooper who spoke to Lutz. Id. at 7:1-8. Steele only heard Cooper’s side of the
conversation. Id. Steele testified that he also heard Cooper’s side of a November
2011 conversation with Lutz. Id. Steele described Lutz as the controlling member of
AF Holdings and testified that he understood Cooper to be working with Lutz in the
capacity of “a helper.” Id. at 8:16-21.

Based upon Cooper’s side of these two conversations, Steele testified that it was his
“understanding that he [Cooper] had given authority to Mark and his people if he
wasn’t available, that he could sign the various documents as long as he understood
what the document related to . . . .” Id. at 7:21-25, 8:1-3. Finding Steele’s testimony
regarding his “understanding” of an agreement between Cooper and Lutz to be
vague, the Court asked directly, “Did you hear Mr. Cooper give Mr. Lutz authority
or permission to sign his name to documents?” Steele replied “yes.” Id. at 7:9-11.
The Court expressly disbelieves Steele’s testimony in this regard.

3. Contrary to the Court’s August 28, 2013 order, AF Holdings failed to produce an
officer who was capable of testifying to the authenticity of each copyright-
assignment agreement. See ECF No. 36.  At the end of the hearing, the Court
inquired about who was going to testify on behalf of AF Holdings. Mr. Hansmeier
informed the Court that Mark Lutz—the “sole officer”of AF Holdings—was
informed of the hearing and planned to attend, but for unknown reasons did not get

15

The “Sexual-Obsession” copyright-assignment agreement purports to be between
Raymond Rogers and AF Films. At the hearing, Steele clarified that AF Films does
not exist and that its name on the assignment as “assignee” was a typographical error
that should have read AF Holdings. ECF No. 64, 9:16-21.

16

Steele testified that he registered the assignments with the copyright office in
2011. ECF No. 64, at 2:5-14.

7
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on his scheduled flight from Miami, Florida to Minneapolis, Minnesota.15 ECF No.
66 at 2-9. 

4. Alan Cooper testified that he (1) never spoke to Mark Lutz by telephone, (2) did not
sign the agreements, (3) did not give anyone else permission to sign his name on the
agreements, (4) was not familiar with the agreements until someone informed him
that his signature appeared on the documents and (5) never held any position with
AF Holdings, LLC.16 ECF No. 65 at 2-6. The Court finds Cooper’s testimony
credible.

IV. CONCLUSIONS OF LAW

The copyright-assignment agreements attached as Exhibit B to each complaint in each of

these five cases are not what they purport to be. Alan Cooper denies signing either agreement and

also denies giving anyone else the authority to sign them on his behalf. AF Holdings failed to

produce any credible evidence that the assignments were authentic. The Court has been the victim

of a fraud perpetrated by AF Holdings, LLC. The Court concludes that the appropriate remedy for

this fraud is to require AF Holdings to return all of the settlement money it received from all of the

Defendants in these cases, and to pay all costs and fees (including attorneys’ fees) incurred by the

Defendants. After all settlement payments are returned and other fees are paid, all five cases should

be dismissed on the merits, with prejudice.

15

Hansmeier further informed the Court that Steele and Lutz were scheduled to be on
the same flight and that Steele searched for Lutz the morning of their scheduled
departure. Hansmeier represented to the Court that Steele entered Lutz’s apartment
and, after finding him absent, searched for him at the “usual places [he] recreate[s].”
Cooper’s attorney, Mr. Godfread, noted the recent pattern of Lutz failing to appear
when he is scheduled to testify under oath.  ECF No. 66 at 2-9.

16

Cooper testified that he received a text message from Steele’s mother-in-law during
the winter of 2012 that alerted him to the use of his signature on the agreements. 
ECF No. 65 at 2:12. See also ECF No. 62, Ex. 3 and ECF No. 56. 

8
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The Court further concludes that, once all of the ill-gotten gains are fully disgorged from AF 

Holdings, it would not be a wise use of the Court’s limited resources to sua sponte attempt to fully

untangle the relationship between Hansmeier, Steele, Duffy, Dugas, Lutz and Prenda Law, on the

one hand—and the Plaintiff, AF Holdings, LLC., on the other. Such investigation can more

effectively be conducted by federal and state law enforcement at the direction of the United States

Attorney, the Minnesota Attorney General and the Boards of Professional Responsibility in the 

jurisdictions where the attorneys involved in this apparent scheme are licensed to practice law. 

Finally, to the extent that Alan Cooper was a victim of the fraud upon the Court, it appears

that his rights can be fully vindicated in the case he has pending before this Court. See Case No. 13-

cv-2622.

V. ORDER

Based upon all the files, records and proceedings herein, IT IS HEREBY ORDERED that:

1. AF Holdings / Prenda Law Inc. shall, on or before November 20, repay the money
received from the four John Does who agreed to settle the claims against them.17

2. AF Holdings / Prenda Law, Inc. shall pay all attorneys’ fees and costs incurred by
the five Doe Defendants. The attorneys who represented the Doe Defendants shall
submit Affidavits itemizing all costs and fees on or before November 13, 2013.

3. The Clerk of Court shall send a copy of this order to the following individuals and
entities for the purpose of further investigation:

A. The United States Attorney’s Office for the District of Minnesota.

17

The Court is aware that Prenda Law Inc. was dissolved in July 2013. However, it is
unclear where Prenda’s assets—including the settlement agreement monies from
these cases—were transferred. See Ingenuity 13, LLC v. John Doe, Case No. 12-cv-
8333 (C.D. Cal.), ECF No. 240 (declaration of former local counsel Brett Gibbs that
includes exhibits of what appear to be Prenda Law, Inc.’s financial records). 

9
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ATTN: John R. Marti, Acting United States Attorney. Address: U.S.
Courthouse, 300 S. 4th St., Suite 600, Minneapolis, MN 55415.

B. The Minnesota Attorney General’s Office. ATTN: Lori Swanson,
Attorney General. Address: 1400 Bremer Tower, 445 Minnesota St.,
St. Paul, MN 55101.

C. The Minnesota Lawyers Professional Responsibility Board, Office of
Lawyers Professional Responsibility. Address: 1500 Landmark
Towers, 345 St. Peter St., St. Paul 55102. 

D. The Attorney Registration and Disciplinary Commission of the
Supreme Court of Illinois. Address: 130 E. Randolph Dr., Ste. 1500,
Chicago, IL 60601-6219. 

4. Alan Cooper’s motion to intervene (ECF No. 44) is DENIED as moot. Any
outstanding relief sought by Cooper can be realized through his suit against Steele,
et al. See Case No. 13-cv-2622. 

5. AF Holdings motion to supplement the record (ECF No. 53) is GRANTED and the
hearing scheduled for November 12, 2013 to consider the motion is
CANCELLED.18

6. AF Holdings motion to disqualify the undersigned Magistrate Judge (ECF No. 59)
is DENIED. The Court has reviewed the motion, the memorandum filed in support
of it (ECF No. 60), and the Declaration of Paul Hansmeier (ECF No. 61) and finds
nothing therein that would require this Court’s disqualification. See CODE OF
CONDUCT FOR UNITED STATES JUDGES, CANON 3A(6) (2011) (The prohibition on
public comment on the merits does not extend to public statements made in the
course of the judge’s official duties, to explanations of court procedures, or to 

18

AF Holdings seeks to supplement the record with an affidavit from Kimberly
Eckenrode, John Steele’s mother-in-law. The affidavit explains Mrs. Eckenrode’s
understanding of Cooper’s involvement with Steele’s clients. The affidavit
specifically seeks to clarify the reason why Mrs. Eckenrode sent Cooper a text during
the winter of 2012: she claims it was not for the purpose of notifying Cooper that his
name was being used in connection with adult content companies, but rather to notify
him that she discovered a document online that was purportedly signed by him. The
content of the affidavit is immaterial to the findings made by the Court in this order,
but Plaintiff’s motion is granted in the interest of establishing a complete record. 

10
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scholarly presentations made for purposes of legal education).

DATED: November 6, 2013 s/Franklin L. Noel
  FRANKLIN L. NOEL

United States Magistrate Judge

11
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